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DIVIDEND PAY-OUT—TODAY 
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Addresses on Public Utility Problems—Public Utility 
Law Section—American Bar Association— 
Appendix. Part Il. 
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THE CYCLONE FURNACE 


Power-plant operators have been plagued for years by the expense and nuisance caused by fly 
ash and the community relations problems involved in its disposal. They have spent millions 
to keep fly-ash from reaching the atmosphere and, yearly, spend many additional millions in 
handling thousands of tons of troublesome, dusty fly-ash and paying for its removal. 


Today, the Cyclone Furnace completely solyes this major problem: 


1, Most of the ash produced by burning the coal is changed 

“to molten slag in the Cyclone Furnace. This slag is easy 
to handle, has many uses, and often can be sold, represent- 
ing an asset rather than a liability. Because there is so 
little ash in the gas leaving a Cyclone-Furnace-fired boiler, 
it is often possible to eliminate precipitators. Where pre- 
cipitators are used, they can be greatly simplified, because 
the designer can think in terms of pounds—instead of tons— 
of ash per hour. 


Where local conditions may require use of precipitators in 
conjunction with the Cyclone Furnace, there is no need for 
handling the fly-ash collected. It can, with simple equip- 
ment, be blown back into the Cyclone Furnace to be melted 
down into slag. 


Through this one feature alone—by completely solving the fly 
ash problem—the Cyclone Furnace greatly improves plant opera- 
tions. But many other advantages, such as increased availability 
through elimination of outage-causing equipment, simplified 
operation through use of crushed coal, reduced cost of upkeep, 
and higher thermal efficiency, also are obtained with Cyclone 
Furnaces. 


Many B&W Cyclone-Furnace-fired boilers are in operation, in 
various parts of the country, burning many different kinds of 
coal. The operating requirements and the design conditions 
for these boilers include most of the variations that can be 
expected in utility practice. We will be pleased to discuss with 
you the many ways in which Cyclone Furnace firing can be of 
benefit to you. 








CYCLONE FURNACE BOILER UNITS 
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IVIDEND pay-out policy, especially in 
D the public utility field, has been 
undergoing some noteworthy changes in 
recent years. This has been observed in 
both financial and regulatory circles, The 
recent years, of course, have been ones 
of rapid expansion and construction, to 
catch up with the phenomenal postwar 
demand for more service facilities, 


It has been this postwar demand for 
greater investment which has resulted in 
some careful thinking about dividend 
policy. The old orthodox idea was to be 
conservative about dividend pay-out dur- 
ing periods of expansion when so much 
money had to be paid out for new con- 
struction. Then—so went the old theory 

—when the plant is built and in service, 
greater earnings will be produced suffi- 
cient to justify a more liberal dividend 
policy. 


THE only trouble with that plausible 
picture is the investor. It is precisely dur- 
ing the periods of high demand and in- 
creased construction that competition for 
investment funds becomes most acute. 
The wary investor naturally seeks to take 
advantage of this “investors’ market” by 





® Fabian Bachrach ? 
W. F. STANLEY 
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placing his funds where they will yield 
the maximum return under conditions of 
comparable risk. The utilities, therefore, 
have been under pressure in investment 
circles to liberalize dividend pay-out as a 
means of keeping their securities attrac- 
tive during a period of great money 
market rivalry. 


FoRMER chairman of the Securities 
and Exchange Commission, Donald E. 
Cook, told the New York Society of Se- 
curity Analysts in March, 1950, that it 
was the experience of the SEC that “it 
is difficult to maintain or attain proper 
capital ratios in this manner (by a maxi- 
mum reinvestment of earnings and a 
minimum of stock financing) because of 
the large amounts of new capital need- 
ed.” He pointed to the well-known fact 
that electric utility common stocks sell 
more on a yield basis than on an earnings 
basis, and that the dividend paid rather 
than earned income has become the most 
significant price-determining factor. 


te opening article in this issue comes 
from one of the earliest exponents 
of a reform, if that is the proper word, 
in the old idea of conservative dividend 
policy during periods of necessary ex- 
pansion. He places his arguments on the 
basis of industrial security as well as 
public or consumer interest. A_ utility 
management which relies too heavily on 
retained earnings, according to this view, 
is cheapening the price of its stock 
whether it realizes it or not. 


THis writer, W. F. STANLEY, vice 
president and secretary of the South- 
western Public Service Company, now 
gives us further demonstration of the 
all-around benefits to be obtained from an 
optimum dividend policy. Mr. STANLEY 
has labored for over a quarter of a cen- 
tury on financial corporate accounting 
and Federal tax and legal matters. Dur- 
ing the thirties he was engaged in engi- 
neering and managerial work for a pri- 
vate firm, which led him into the service 
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of General Public Utilities, Inc., of which 
he became secretary and treasurer in 
1939. This was the predecessor of his 
present organization. Following merger 
and integration proceedings, Mr. STAN- 
LEY became secretary and treasurer of the 
Southwestern Public Service Company 
in 1942 and vice president in 1944. He 
makes his home in Dallas, Texas. 


* * 


NOTHER well-known figure in utility 
A investment circles who probably 
needs no introduction to many of our 
readers is Harotp H. YounG, senior 
partner of Eastman, Dillon & Co, of New 
York city. But his article “The District 
Manager—Unsung Hero,” which begins 
on page 579, is an interesting and read- 
able departure from Mr. Youne’s usual 
milieu of financial and economic analysis 
of public utility securities. It is, in fact. 
a very human interest story. In effect. 
Mr. YounG has written an unsolicited 
testimonial about the district manager of 
operating utility companies all over the 
nation. In recent years Mr. YounG has 
heen taking busman’s holidays during his 
vacations in the form of visits to public 
utility companies everywhere. 


From these travels, which carried him 
to every state in the Union, he concludes 
that the district manager is the official 
who can make or break the company at 
the grass-roots level—the one who really 
makes the wheels turn at the point of 
direct contact between the utility and its 
customers. Mr. Younc finds that the 
utility industry is both fortunate and well 
served in the selection of high-quality, 
conscientious people holding up their end 
of the business as district managers. 


Born in Laconia, New Hampshire, 
Mr. YouNG graduated from Brown Uni- 
versity in 1923 and received a postgradu- 
ate degree of Master of Business Admin- 
istration in 1925. He entered the invest- 
ment business in Providence in that year 
with Bodell & Co. and remained with 
that firm until 1943 when he came to 
New York and shortly thereafter entered 
the employ of Eastman, Dillon & Co., 
becoming a partner in 1948. He is 
charged with the responsibility of public 
utility security analysis and is well known 
OCT, 22, 1953 
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Greystone Studios 


HAROLD H. YOUNG 


for his contributions to /nvestment Deal- 
ers’ Digest and numerous other writings 
and addresses on that subject in invest- 
ment and industrial circles, 


*E * * 


W: conclude in this issue the reprint- 
' ing of the many fine addresses given 
before the Section of Public Utility Law 
of the American Bar Association at its 
recent annual convention in Boston. The 
group of papers to be found in this issue 
in the special Appendix, Part II, begin- 
ning on page 605, includes the following 
speakers: John B. Prizer; Francis X. 
Welch; Stuart F. Kosters; D. F. Houli- 
han; and Albert H. Gordon. 


* * * * 


= the important decisions pre- 
printed from Public Utilities Re- 
ports in the back of this number, may be 
found the following : 

Tne Tennessee commission, in deny- 
ing a telephone company’s application 
for authority to increase intrastate rates, 
rejects the “current cost” value of prop- 
erty as a rate base. (See page 33.) 


THE next number of this magazine 
will be out November 5th. 
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the only company that gives you single-source 
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microfilm equipment and service requirements. 





Dual Film-a-record 


If You Need A Camera— Dual Film-a-record 
The machine that gives you the most in 
microfilming . . . high-speed feeding, with or 
without automatic feeders, 15” feeding 
throat, clear and sharp images, interchange- 
able lenses, with a single camera . . . features 
that combine for flexible, efficient and eco- 
nomical operation! 


If You Need Humidifying Film Storage Cabinets, 
Microfilm Processors, 16mm. or 35mm. Film, 
Film Cartons, Contact Enlargement Paper, 
Developers, Fixers and Washes, Microdex 
Filing-on-Film, Kard-a-Film Microfilm Filing 
on Cards. Look to Remington Rand! 


Send for your free copies of fact filled folders on 
the All-purpose Dual Film-a-record (F264) and 
the Electronic AO Reader (F267). There’s no 
obligation, of course. Address requests to 
Remington Rand Inc., Room 1307, 315 Fourth 
Avenue, New York 10, N. Y. 


Electronic AO Reader 


If You Need A Reader= Electronic AO Reader 


Gives you the greatest ease and most com- 
plete readability for viewing microfilm of any 
reader now available. Remington Rand also 
has the economical, all-purpose Standard 
Reader, the Library Reader, the Portable 
Reader and the Kard-a-Film Reader for view- 
ing microfilm filed on cards. 


Or Remington Rand Can Do the Whole Job for 
You. A complete microfilm service that means 


that with our staff and our equipment we 
analyze, prepare, film and index your records 
on microfilm. Film is returned to you ready 
for immediate use, in cartons designed for 
utmost filing efficiency. 


Remington. Farnd. 
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Coming IN THE NEXT ISSUE 


The Gas Industry Is a United Industry 
Frank C. Smith, president of the American Gas Association, as well as president of the 
Houston Natural Gas Corporation, has given us a clear view of the present status of the 
gas utility industry as it convenes for its thirty-fifth annual convention at St. Louis, Missouri, 
October 26th to 29th. Although confronted with some of the most difficult decisions and 
-omplicated problems ever to face a major American industry, the gas utilities are going 
forth with confidence, mainly because, as Mr. Smith emphasizes, they are united in purpose. 


The Exploration and Discovery of Natural Gas 
The continuity of natural gas service in the future is wholly dependent on exploration and 
discovery. That is why Paul Kayser, president of the E! Paso Natural Gas Company, 
emphasizes in this article the importance to the consumers of exploration and discovery 
of natural gas. 


A Company Publication Tells the World 
It is rather a departure from established practice for e gas pipeline company to publish 
a magazine for its customers and the public at large. But Northern Natural Gas Company 
has a good reason for it and William J. Quinlan, publications director, tells us what it is 
trying to accomplish and how. 


Explaining the Rate Case to the Employee 
James F. Oates, Jr., chairman of Peoples Gas Light & Coke Company, has been writing 
a column in the company's publication each month for employees, explaining the im 
portance of the rate case. It has become such a popular feature that other company 
management people will be interested in this article, which demonstrates how it is done. 


Utility Public Relations Comes of Age 
Public relations is everybody's job. That means not only everybody within a public utility 
company's ranks of management and employees. It means the whole field of regulation, 
including the regulatory commission and its staff. Frank C. Sullivan, San Francisco expert 
on this subject, gives us a careful analysis of the factors involved and the objectives to 
be accomplished. 


Gas Fights Glamor with Glamor 
Twice within its history of more than a century of public service, the gas utilities have 
been counted out by the pessimists and skeptics. But James H. Collins, Hollywood author 
of business articles, gives an account of how the gas industry has not only come back but 
gone forward stronger than ever through intelligent use of promotional techniques. 


An Investor's Eye View of Gas Rate Regulation 
The one free agent in the whole sphere of regulation is the investor. The utility must 
serve the customer, who must look to the utility for service. But the investor contributes by 
hoice. Hence the importance stressed in this article by C. A. O'Neil, a partner of the 
firm of Duff and Phelps, public utility security analysts, Chicago, Illinois, of regulatory 
thinking which will take into account the importance of appealing to the investor. 


The Natural Gas Act Needs Overhauling 
If Congress fails or falters in approving presently pending attempts at piecemeal amend- 
ments to the Natural Gas Act, what then? Representative John E. Lyle, Jr. (Democrat, 
Texas), suggests a complete and comprehensive overhaul to clear up the doubt and 
confusion which plague the FPC, the courts, Congress, the gas industry, and, most of all 


the public. 


A | SO .. .» Special financial news, digests, and interpretations of court and com- 








mission decisions, general news happenings, reviews, Washington gossip, 
and other features of interest to public utility regulators, companies, 


executives, financial experts, employees, investors, and others. 
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Does the spade work 
at half the cost 


Compiling an analysis of customers’ bills 
in your offices is in all probability, both 
time-consuming and expensive. 


Instead of having your people do all the 
tedious spade work, why not call in R&S. 
Here’s why: 


As many as 200,000 of your customers’ bills 
can be analyzed in a single day by our 
staff. employing a special Bill Frequency 
Analyzer. 

You get your analyses in 2 the usual time. 
Your final cost is often % the expense of 
having the analysis made in your own 
offices. 

Why not write or telephone now for further 
information? 

P.S. If you use punched cards for billing, 


we are equipped to make your analyses 
from them. 





Automatically classifies and adds in 300 reg- 
isters—in one step. This special Bill Frequency 
Analyzer can cut your present clerical costs 


in half. 


Recording and Statistical 
Corporation 


100 Sixth Avenue New York 13, N. Y. 
WOrth 6-2700 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








CBaukelle CEauke 


“There never was in the world two opinions alike.” 
—MONTAIGNE 


EpiroktaL STATEMENT 
The (London) Economist. 


MAURINE NEUBERGER 
Oregon state representative. 


Crawrorp H. GREENEWALT 
President, E. I. du Pont de Nemours 
& Company, Inc. 


SINCLAIR WEEKS 
Secretary of Commerce. 


EuGENE S. LOUGHLIN 
Former president, National Asso- 
ciation of Railroad and Utilities 

Commissioners. 


LELAND I. Doan 
President, Dow Chemical Company 
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“The difference between progress and stagnation does 
not turn on matters that can be regulated by a planner’s 
decrees ; it lies deeper in mass psychology.” 


¥ 


“An illusion exists that politics is a man’s job. I can 
see nothing to convince me that men have done so out- 
standing a job that they should be permitted to extend 
and continue this virtual monopoly of all important govern- 
mental posts.” 


> 


“This is not to deny that scientific discovery is the raw 
material of our advance. Yet science alone, invention alone, 
may be of only academic interest or significance—unless 
through business development it descends from the clouds 
to join the service of men.” 


v 


“If the regulated industries are to render their full serv- 
ice to the nation, it is my judgment that the regulatory 
bodies must allow earnings adequate to attract and support 
the equity capital they can use effectively for economies, 
improvement, and growth.” 


* 


“The true protection of our free, private enterprise sys- 
tem in which the public utility industry is basic, is a sound- 
ly conceived and independently conducted system of public 
regulation in the public interest. The alternative in so far 
as the utility business is concerned is and always will be 
state ownership and control. It is in this particular respect 
that those who are regulating and those who are regulated 
are united in unalterable opposition.” 


¥ 


“| hear too much talk about deflation—about lower 
prices. I dislike to speak in terms of lower prices. I would 
rather speak in terms of greater value for the same price. 
Deflation is, by nature, pessimistic. It breeds hesitancy— 
a waiting for tomorrow in hope of a better bargain. And 
that sort of psychology slows the wheels of industry and 
of progress. Inflation, by contrast, is optimistic, and, over 
the long pull, symptomatic of progress. Furthermore, it is 
easier to control inflation than deflation. Trying to stop 
deflation, as someone put it, is like pushing with a piece of 
string.” 


12 
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blowing your top?.. 


Our clients never blow their tops be- 
cause producing superior printing is 
routine at Sorg—even against the 
most imminent deadline. 


They know the quality they can expect 
from specialists with over thirty years’ 
experience in every type of financial, 
corporate and legal printing and find 
distinct advantages in our handling of 
design, printing, binding and mailing 
all under one roof 
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Striving always for improvement, the Peter 
F. Loftus Corporation maintains at high level 
the following completely staffed divisions— 
Architectural, Electrical, Mechanical, Mining, 
Heating, Ventilating, and Air Conditioning, 
Materials Handling, Machine Design, Struc- 
tural and Utilities. 


The Peter F. Loftus Corporation 
service to the Utilities industry is 
modern and efficient, fortified by 
many years of practical experience 
and trained engineering personnel. 


Our work covers an extremely 
broad field touching every engineer- 
ing angle of the industry including 
construction, operation, and main- 
tenance. Also testimony before vari- 
ous commissions and general con- 
sulting. 


The modern independent consulting 
engineering organization provides 
in a single service the combined 
skills and experience of leading en- 
gineers in all fields. 


a. eter F. Loftus Corporation 


Established 1923 
privabeieie” ENGINEERING CONSULTANTS 


FIRST NATIONAL BANK BUILDING 


@ PITTSBURGH 22, PENNSYLVANIA 
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Senior vice president, Thomas 
A. Edison, Inc. 


Henry E. Forp 
Director, development department, 
F. I. du Pont de Nemours 
& Company, Inc. 


LeoNARD E. Reap 
President, The Foundation for 
Economic Education, Inc. 


Harotp C. Urey 
Atomic scientist 


B. L. ENGLAND 
President, Atlantic City 
Electric Company. 


PressLEY H. McCaNnce 
President, Duquesne Light 
Company. 
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“[Thomas Alva Edison is] a symbol of free enterprise. 
Unhampered by ‘all-wise planners,’ of which we have seen 
too many in recent years, Edison perfected his inventions 
and put them into production without the approval of gov- 
ernment planners. His experiments were carried out in a 
free economy for the benefit of humanity.” 


> 


“Industrial statesmen must bear in mind the multi 
ple responsibilities of management. It goes without say- 
ing that we must operate our businesses so that they will 
earn a return on capital investment. This is just as essen- 
tial to the life of business as breathing is essential to 
human living. If we stop breathing, we die. A business 
dies when it becomes unprofitable.” 


> 


“Lite’s problems—obstacles—are not without purpose 
They aid the process of self-development, as well as of 
selection and evolution. They encourage a person to gather 
new strength and to hurdle the obstacles and to develop his 
inherent potentialities to their fullest. It isn’t an accident 
that the vast majority of top-ranking Americans, whatever 
their walk of life, are men whose careers have been asso- 
ciated with hardship and struggle.” 


v 

“| believe that there are certain fields in which it is 
quite necessary that governments shall take over and 
carry through certain developments, but I do not believe 
that a new industry—one where development must be 
made—is the proper type where this should be done... . 
| believe that returning the atomic energy development 
to the private enterprise people is, in fact, the most effec- 
tive way to get this subject developed.” 


* 


“Rate increases obtained during the past few years to 
offset the rise in the cost of labor and materials were 
based on the cost of money then prevailing. It becomes 
critically important that public service commissions give 
adequate consideration to changes in the cost of money 
if we are to carry forward successfully the large con- 
struction program we are in the midst of. This is not a 
matter that company management or regulatory commis- 
sions can afford to treat lightly.” 


ha 


“Due to rapid technological advances in the electrical 
industry, the frequent appearance on the scene of newly 
discovered or developed applications for the use of elec- 
tric service, the increasing availability and acceptance of 
new equipment and applicances for residential, commer- 
cial, and industrial use, and the continued relatively low 
cost of electric service to the ultimate consumer, there is 
every reason to feel that the rapid rate of growth now 
being experienced will continue.” 
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The IBM Method of 
Customer Accounting 
gives utilities a 
proved means of 
reducing costs as 
well as providing 
better customer 
service. How?... 
it’s a story worth 
hearing. Call the 
IBM Branch Office 
nearest you. Or 
write for our 
wwe booklet “Customer 
Accounting for 
Electric, Gas, and “== 


Water Utilities.” 








TRADE MARK 





( IBM Accounting Machines 





INTERNATIONAL BUSINESS MACHINES e 590 MADISON AVE., NEW YORK 22, N. Y. 
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AUTOMATIC ELECTRIC COMPANY 


TO THE MEN RESPONSIBLE FOR 


The roll-top desk—decision-making center 
for old-time business enterprise—was left 
behind in the trend toward mass production 
and mass selling techniques. And with our 
modern business methods came the concept 
of the management team—the idea that a 
group of executives, by sharing responsibil- 
ity, can run a business better. 

Now we see business decisions being 
made and influenced at many different points 
in a single organization. Executives and em- 
ployees working together in different depart- 
ments—often on different floors—even in 
different buildings many miles apart! This 
poses communication problems which con- 
cern alert management in every phase of the 
public utility industry. 


Communication 











“Which communication system will tie 
my organization together most effectively? 
How can I determine the best system to meet 
the special needs of MY organization?” 

Thousands of organizations, in virtually 
every business . . . of every size and type 
. .. have solved these problems with P-A-X 
Business Telephone Systems. P-A-X is a 
completely automatic, dial-operated tele- 
phone system that is entirely separate from 
the public telephones, and is used exclusively 
for inside telephone service. P-A-X is owned 
by the user, and can be adapted to his spe- 
cial needs. It may even be equipped to pro- 
vide various Auxiliary Services—making a 
complete, automatic system of internal com- 
munication. 
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—A GREAT NAME IN COMMUNICATIONS 


in American Business 


Several P-A-X users have cooperated with 
us in preparing case studies which show just 
how P-A-X Systems are meeting their par- 
ticular needs. You will probably find that 
one or more of these studies covers problems 
much like yours. We suggest you read the 
descriptions which follow, : and have us send 
you the case studies which interest you. 


Improving customer service—Case study 
shows how a compact service organization accel- 
erated customer handling and improved customer 
relations—and realized maximum use of limited 
space through adequate internal communication. 
Ask for BUSINESS TELEPHONE SYSTEM 
REPORT NO. 101. 
’ 

Increasing operational efficitency—A leading 
corporation tightened administrative control and 
coordinated operations throughout its scattered. 
multi-building plant. Study describes special com- 
munication problems, shows how they were met 
with P-A-X. Ask for BUSINESS TELEPHONE 
SYSTEM REPORT NO. 104. 


Stepping up executive effectiveness — This 
world-famous company installed a small P-A-X 
System, exclusively for its executive and profes- 
sional staff. Results: better team-work, best use 
of limited executive and professional manpower! 
Ask for BUSINESS TELEPHONE SYSTEM RE- 
PORT NO. 107. 


’ 
Integrating widespread operations—How a 
P-A-X System, linking administration and field 


activities, streamlines far-flung operations involv- 
ing formidable communication problems. Ask for 
BUSINESS TELEPHONE SYSTEM REPORT 
NO. 102. 


Strengthening system-wide control—Activi- 
ties of an entire organization are coordinated 
through one unified P-A-X System covering sev- 
eral states! Case study covers many unusual prob- 
lems of operational control. Ask for BUSINESS 
TELEPHONE SYSTEM REPORT NO. 105. 


P-A-X Business Telephone Systems are manufac- ' 
tured by Automatic Electric Company, originator 
of the automatic telephone; P-A-X equipment is 
identical with that used by hundreds of telephone 
companies. For case studies and other information 
call or write Automatic Electric Sales Corporation 
(HAymarket 1-4300), 1033 West Van Buren 
Street, Chicago 7, Illinois. 
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Serving the public 


and industry 
24 hours a day! 


The Manufacturers Light and Heat Company 
United Fuel Gas Company 
The Ohio Fuel Gas Company 
Atlantic Seaboard Corporation 
Amere Gas Utilities Company 
Virginia Gas Distribution Corporation 
Big Marsh Oil Company 
Central Kentucky Natural Gas Company 
Binghamton Gas Works 
Cumberland and Allegheny Gas Company 
Home Gas Company 
The Keystone Gas Company, Inc. 
Natural Gas Company of West Virginia 
Se, The Preston Oil Company 
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Public utility trucks must be ready to go 
. .. night or day, rain or shine, come hail 
or high water. More and more utilities, 
like Southern California Edison, are using 
Dodge ‘‘Job-Rated”’ trucks. 

Dependability is a big red MUST with 
Dodge. You'll find it in such features as 
moistureproof ignition system, high- 
torque capacity starting motors, positive- 
pressure lubrication system. 

You'll get long life, too, thanks to deep, 
broad-shouldered frames, shot-peened rear 


Where dependability counts, you'll find Dodge! 














axle shafts, extra-long alloy steel springs. 


What’s more, Dodge offers a wide range 
of engines with 4-ring pistons, chrome- 
plated top rings, exhaust valve seat inserts 

. . ease of handling due to short wheel- 
base and wide front tread . . . real driver 
comfort from chair-height seats, greater 
visibility, big positive brakes. 


There’s a Dodge ‘‘Job-Rated”’ truck to 
meet your needs. See your friendly Dodge 
dealer today. 


DODGE +hbRotd TRUCKS 
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Rend as most public utility power 
generating plants are located in or adjacent to metro- 
politan areas, the control and recovery of fly ash 
from stack gases is a particularly important problem. 
To assist power plants in solving this problem West- 
ern Precipitation pioneered, almost a half century 
ago, the first commercial application of the now- 
famous Cottrell Electrical Precipitator—and this type MULTICLONE conan 
of equipment is still universally recognized as out- SECTION SECTION 
standing in its field. 

































ee RESULT—by using a Multiclone section to re- 
Some years later, Western Precipitation also move all but the finest particles, the bulk of 


pioneered the first small tube mechanical recovery the recovery operation is performed with 
relatively low-cost equipment. And using a 


equipment—the Multiclone Collector—to provide high Cottrell for final clean-up insures unusually 

recovery efficiency at low installation cost. high recovery efficiency —approaching theo- 

retically perfect, if desired. Thus, very high 

And as a result of these years of firsthand recovery efficiency is obtained at low installed 
experience in both electrical and mechanical recov- cost. 

ery methods, Western Precipitation subsequently in- ; With CMP equipment, even small util- 

troduced the CMP unit—fly ash recovery equipment ity companies can afford adequate fly ash re- 

; ; : ‘ covery installations. But, large or small, the 

that combines in one integrated unit the advantages vital factor in making an efficient CMP in- 

of both electrical and mechanical recovery principles. stallation is obtaining the proper balance be- 


tween the mechanical and electrical sections 
to fit the particular requirements of each in- 


© The CMP first passes the stack gases through a dividual application. 


Multiclone section where the heavier fly ash particles This requires actual field experience— 
are mechanically removed. and no other organization can equal Western 

. Precipitation’s years of first-hand experience 
* Then the portially-cleaned gases pass through a in both mechanical and electrical recovery 
Cottrell section where the very fine fly ash particles methods 7 your assurance of maximum sat- 
ore electrically recovered. isfaction when you bring your fly ash prob- 


lems to this long-established organization. 


Western Precipitation Corporation 


Write for full details on Western ENGINEERS, DESIGNERS @&® MANUFACTURERS OF EQUIPMENT FOR 
Precipitation CMP equipment—or COLLECTION OF SUSPENDED MATERIALS FROM GASES @ LIQUIDS 
contact our office nearest you. Main Offices: 1064 WEST NINTH STREET, LOS ANGELES 15, CALIFORNIA 


Chrysler Bidg., New York 17 + 1 N. La Salle St. Bidg., Chicago 2 + 1429 Peachtree St. N.E., Atlanta 
Hobart Bidg., San Francisco 4 + Precipitation Co. of Canada, Ltd., Dominion Sq. Bidg., Montreal 
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For Top Turbine Performance 
— Specify LEFFEL Hydraulic Turbines 


You measure turbine performance in terms 
of power and long-range economy. That 
means your hydraulic power installation 
should have a turbine which will give you 
efficient power with years of trouble-free 
service. Leffel has been building turbines 
which do just that for over 91 years—since 
1862. A Leffel turbine holds the world's rec- 
ord of 94.57%, efficiency! And this out- 
standing efficiency is always coupled with 
dependability and long life, as many Leffel 
turbines have proven by over half a century 


of actual service. 


So why not let us help you with your 
hydraulic power project, whether it be ex- 
pansion, rehabilitation or a new installation? 
Of course, there is no obligation. Write, 


wire or phone today. 


THE JAMES LEFFEL & CO. 


DEPARTMENT Pe¢ SPRINGFIELD, OHIO, U.S.A. 


HYDRAULIC POWER FOR SI YEARS 
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GASAPACK 


with "Comfort Snap” control 











A= old-fashioned controls retarding your space-heater sales and 
profits? Make this easy check — 

Put the new A-P “Comfort-Snap” Control on space-heaters that have 
the A-P Model 54 Manual Gasapack. Easily and instantly attached, it 
offers your space-heater customers the added convenience of silent, trouble- Here’s proof! 
free, fully automatic temperature control. It modulates the fire between This negligible 


temperature varia- 


high and low . . . snaps “off” when temperature gets too high... assures _— ation was recorded 
in a room heated by 


constant, comfortable, even room temperature. a space-heater with an 
A-P “Comfort-Snap” 


See how much easier this makes space-heater selling. And what’s = Goatrol. From 6 am to 6 ; 
more, it boosts your per sale profit. Get all the details on the A-P “Comfort- a an ak ae eee eyes ctay om 


Snap” Controls, write for bulletin G-220 today. trol maintained high fire — variation, = + 4% 


A-P CONTROLS CORPORATION 


2470, N. 32nd Street, Milwaukee 45, Wisconsin 
In Canada: A-P Controls Corporation, Ltd., Cooksville, Ontario 
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INVESTIGATIONS 
REPORTS 
FINANCING 
ACCOUNTING 
TAXES 
INSURANCE 


DEPRECIATION 


VALUATIONS 
SULTING & DESIGN ENGINEERING 


RATES 
PURCHASING 
INDUSTRIAL & PUBLIC RELATIONS 
ADVERTISING 


PENSIONS || 


GAS CONVERSIONS 


At your request 


we will be pleased to send this new, illustrated booklet 


describing our consulting and design engineering services. 


Write Department E 
20 Pine Street, New York 5, N. Y. 


and subsidiaues 

COMMONWEALTH ASSOCIATES INC. 
COMMONWEALTH GAS CONVERSIONS INC. 
20 Fine Stree, New York iM Y. 

fokson, Michigan Wishingln. DC. 
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It is faster to 


Hane A WALL 


than to 


Pte IT UP 


LiTTLE blocks, say 2'x4"x8",don't pile up very fast. 
We hang walls up in sizable panels. 
And that is an easy way to understand why 
Robertson's real product is time. 


We make walls that are hung in place. We 
make them complete with insulation when the 
panels are delivered. We engineer them piece by 
piece in advance at the factory. We put expert 
crews on the job to place them. 


We make time, now, when time is the essence. 


+ 


What we really make is Time 























PINAL Tf 


i 
al 






| Dg 
me 


Point is, we integrate the right materials with 
exclusive designs and processes of manufacture, 
round them out with fast engineering for each 
individual job, install them with experienced 
crews, and deliver the thing that is most vital of 


all vital things today: speed. 


We save days and weeks in finishing a build- 
ing for use, because years have been put into the 
development of these unique skills. 


Quick is the word we practice. 


H. H. ROBERTSON COMPANY 


FARMERS BANK BUILDING, PITTSBURGH, PA. 


* 
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om Electric Association, Meter Committee, begins meeting, Lancaster, ‘) 
a 953 





1 fume Utilities Association, Accounting Section, begins meeting, Shawnee, Okla., 
53. 





24 


| 27 











20| I” 


Se § American Water ° te? Association, New Jersey Section, ends 3-day annual meeting, 
Atlantic City, N. 
S q National rg x 4 Electrical Distributors begins meeting of board of governors, 
Point Clear, Ala., 
M { American Gas Association begins annual meeting, St. Louis, Mo., 1953. 
T* { Institute of Gas Technology begins annual meeting, St. Louis, Mo., 1953. 
§ South Carolina Telephone Asso. ends 2-day convention, Clemson, 5. S. 1953. 





{ American Water a Association, Chesapeake Section, begins annual meeting, 
Wilmington, Del., 








a1| 





= 


Virginia-West Virginia | ttre Telephone Associations begin annual con- ey 
vention, Roanoke, Va., 3. 





=f 


New England Gas Association will hold safety conference, Boston, Mass., Nov. 5, 1953. 








= 


Pennsylvania Electric Association, Systems Operations Committce, will hold meeting, 
New Castle, Pa., Nov. 5, 6, 1953. 





NovEMBER y 




















1 S 4 Southern Gas Association begins residential sales conference, Eastern Area, Charlotte, 
N. C., Nov. 6, 1953. 
2 M § fares, Institute of Electrical Engineers begins fall general meeting, Kansas City, 
0 53. 
T* § Edison Electric Institute, Electrical Equipment Committee, ends 2-day meeting, New 
3 Orleans, La., 1953 
P 
W q Industrial Manage:nent Society begins study clinic, Chicago, Ill., 1953. 
Southeastern Electric Exchange begins sales meeting, Atlanta, Ga., 1953. 
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Courtesy, NEGEA News 


Moonlight on the Trouble Shooters 


An eerie illusion is created by the moon which silhouettes emergency crewmen 
of the New England Gas & Electric System. 
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Dividend Pay-out— Today 


This article gives a mathematical demonstration of the benefits 

from liberal dividend pay-out, not only in terms of financing 

but also better stockholders relations. It concludes that the divi- 

dend pay-out is more important to most stockholders than earn- 

ings per share, although anticipation of larger dividends in the 
future is, of course, a factor in valuing stock. 


By W. F. STANLEY* 
VICE PRESIDENT AND SECRETARY, SOUTHWESTERN 
PUBLIC SERVICE COMPANY 


¢ 4 HE time has come, the Wal- 
rus said,” to talk of that 
perennially controversial sub- 

ject—dividend pay-out policy. 

The Pusiic Uriities Forrt- 
NIGHTLY of October 21, 1948, carried 
an article by the writer, entitled “Div- 
idends—The Key to Value,” wherein 
the attempt was made to demonstrate 
that, strange as it seemed, periods of 
heavy expansion should be accom- 
panied by a liberal, rather than a 





*For additional personal note, see “Pages 
with the Editors.” 
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niggardly, dividend policy. This prin- 
ciple reversed the superficial, but 
plausible sounding, concept that with 
so much money going out for con- 
struction expenditures, a company 
should hold dividend payments to a 
relatively low level. Since then there 
has gradually arisen a wide and in- 
creasing recognition of the value and 
advantages of liberal dividend policy, 
particularly in the case of companies 
with rapid and continuous expansion. 

A poll of utility analysts made a 
few years back by General Public 
Utilities Company brought the re- 
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sponse from the majority of those 
approached that dividend yield (and 
therefore dividend pay-out) was the 
most important single factor affect- 
ing the market value of utility com- 
mon stocks. 


(7 of the strongest and clearest 
statements favorable to liberal 
dividend policy was that of the Honor- 
able Donald Cook, then vice chairman 
of the Securities and Exchange Com- 
mission, in an address to the New 
York Society of Security Analysts on 
March 29, 1950, in the course of 
which he said: 


One of the most important attributes 
of a utility company to investors is its 
dividend policy, In the growing utility 
industry, many companies find that 
they must utilize retained earnings to 
assist in financing construction. Some 
utility companies, however, have at- 


tempted to finance their construction’ 


programs through a maximum of re- 
tained earnings and a minimum of new 
common stock financing. Our experi- 
ence has been that it is difficult to 
maintain or attain proper capital ratios 
in this manner because of the large 
amounts of new capital needed. It is 
well known that electric utility com- 
mon stocks sell more on a yield basis 
than on an earnings basis. All other 
elements being equal, dividends paid, 
rather than income earned, is the most 
significant price-determining factor. 
A utility management which relies 
too heavily on retained earnings is, 
therefore, consciously or unconscious- 
ly, cheapening the price of its stock. 
If it errs too much in this respect it 
is unfair to the utility investor in- 
terested primarily in income rather 
than in capital gains, and it is to the 
investor for income to whom it must 
look for new capital. If its price- 
earnings ratios are too low, it exposes 
itself to relatively severe dilution of 
earnings when it goes to sell common 
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stock, and this, in turn, intensifies its 
reluctance for common stock equity 
financing. ... 

I do not want to be understood by 
what I have said as urging general 
dividend increases. But there is an 
optimum dividend policy for each com- 
pany, and I am expressing doubt that 
all companies have given full weight 
to all the factors involved. One may 
err, of course, on the high side as well 
as on the low side, considering the 
necessity of having balanced ratios and 
financing construction needs. 


B” despite this wide recognition of 
the benefits of liberal dividends, 
two somewhat persistent fallacies 
seem still to obscure this question. 
First, there is a school of thought 
which contends that higher market 
values are obtainable if a larger pro- 
portion of earnings is retained, thus 
increasing net income and, accord- 
ingly, per share earnings, which, in 
turn, tend to increase the market price. 
It is an obvious truism that retained 
earnings invested in additional facili- 
ties and yielding the customary rate 
of return will increase net income, per 
share earnings and, therefore, should 
tend to increase market value. The 
fallacy here lies in the implied assump- 
tion that the new facilities from which 
this income is to be derived will not 
be constructed (and therefore no net 
income will be forthcoming) unless 
earnings are retained and applied to 
the construction of the facilities. How 
such a concept can be maintained in 
the light of current experience is diffi- 
cult to understand, for it is well known 
that in this day and age the amount 
which an electric utility spends for 
constructing new facilities is in no 
way dependent upon or related to the 
amount of earnings retained in the 
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business, construction expenditures 
being uniformly determined solely on 
the basis of what facilities the man- 
agement believes will be needed to 
meet increased demands and provide 
adequate and reliable electric service. 
If money for this construction does 
not come from retained earnings, then 
it will be provided by financing. So, in 
any case, regardless of dividend pay- 
out, the new properties will be added 
and income obtained thereon. 

This fallacious concept, which im- 
plies that only through retaining earn- 
ings can this additional income be ob- 
tained from new facilities, would be 
tenable only in cases where it was not 
feasible to finance. Fortunately for the 
electric utility industry such a situa- 
tion has not yet been encountered and 
there seems every reason to believe 
that the utility industry can continue 
to raise equity funds as needed. 


Bing second persistent fallacy lies 
in the assumption that dividend 
pay-out necessarily affects the com- 
mon stock ratio. Actually, common 
stock equity ratio can be and is cus- 
tomarily determined as a separate and 
distinct policy entirely apart from 
dividend pay-out. 

In financing its new construction, 
the management of the utility cus- 


tomarily will first determine what 
common stock equity ratio it desires to 
have when the financing has been com- 
pleted. Whether the financing will in- 
crease or reduce the ratio formerly 
existing, the desired ratio can be ar- 
rived at as a separate determination 
entirely apart from dividend pay-out 
policy. The decision as to equity ratio 
will necessarily form a part of the de- 
termination as to the proportion of 
the new capitalization which will con- 
sist of bonds, of preferred stock, and 
of common stock equity, respectively. 
This decision, too, can be made and 
adhered to regardless of dividend pay- 
out policy, assuming that all these 
types of securities are then salable in 
the market. 


; ~ decided the common stock 
equity ratio and accordingly the 
apportionment of new capitalization 
between bonds, preferred and common 
stock equity, we come next to the area 
where dividend pay-out will have a 
bearing on the situation. For the 
amount which the company desires to 
add to its common stock equity, in 
order to arrive at the common stock 
equity ratio desired, must consist 
either of retained earnings or of addi- 
tional common stock capital derived 
from the sale of additional shares. 


z 


investments in utility common stocks makes the continuity 


q “THE increasing importance of institutional and trust 


of dividends more important than ever before, and for this 
reason dividend increases should obviously be made only 
when there is a reasonable prospect during at least the 
near-by foreseeable future that the higher rate can be main- 
tained, after reflecting the additional shares which will have 
to be issued to finance construction and all other foreseeable 


factors.” 
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Here it is obvious that the larger the 
amount of retained earnings the 
smaller need be the amount to be 
raised by the sale of additional stock, 
and vice versa. 

So we find that dividend pay-out 
policy does not affect the amount of 
new facilities to be constructed, nor 
the common stock equity ratio de- 
sired to be attained, but affects only 
the means by which the additional 
common stock equity is to be raised. 
It is true that retaining of earnings 
and their employment in construction, 
as against raising the same amount 
in additional common stock capital, 
would increase per share earnings on 
the common stock if, by reason of the 
higher dividend pay-out the number 
of additional shares to be sold was 
greater than if the dividend had been 
smaller, for in that event per share 


earnings would suffer greater dilution . 


than if a smaller dividend had been 
paid. 


N the writer’s article of October 21, 
1948, on this subject it was pointed 
out that if the expansion of a utility 
was at a rate which would require 
it, in order to maintain the desired 
common stock equity ratio, to increase 
its outstanding shares in the neighbor- 
hood of 10 per cent per annum, then 
the additional market value created by 
the higher dividends, when applied to 
the additional shares to be sold, would 
offset the cash required for the addi- 
tional dividend paid in that year on 
all outstanding stock; so that the 
number of shares to be sold would be 
no greater by reason of the higher 
dividend and there would be no addi- 
tional dilution of per share earnings 
on that account. 
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Since that time the improvement in 
the market for utility securities has 
increased the market value of a dollar 
of dividends paid so that at about to- 
day’s level it would only be necessary 
for corporations to increase their out- 
standing shares at the rate of only 
about 6 per cent per annum in order to 
increase the per share market value 
sufficiently to provide the cash re- 
quired to pay the larger amount of 
annual dividend. 


Hew this works is demonstrated in 
the table on page 575. This takes 
the figure of construction expendi- 
tures for the electric industry of $2.6 
billion in 1952 and assumes a similar 
expenditure in each of the years 1953 
and 1954. Column A shows the actual 
financing of the electric industry in 
1952 and assumes the same total new 
capitalization and the same propor- 
tions of securities in the two subse- 
quent years. Nineteen hundred and 
fifty-two equity financing is related to 
actual dividend pay-out of the indus- 
try for that year of about 73 per cent, 
and column A assumes the same per- 
centage pay-out in 1953 and 1954. 
Column B is in all respects similar to 
column A, except that it assumes an 
increase in dividend pay-out from 73 
per cent of earnings in each of the 
three years to 80 per cent of such an- 
nual earnings. It will be observed that 
construction expenditures and the 
total amount of additional common 
stock capitalization (and, consequent- 
ly, the common stock equity ratio) are 
the same for both columns A and B in 
each year, but the amount of retained 
earnings and the amount of common 
stock equity to be raised by financing 
differ as between the two columns in 
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each year, reflecting the difference in 
the percentage of earnings paid in 
dividends. Column B also reflects the 
increase in market value due to the 
higher dividends. Dividends have been 
capitalized in both columns at 18 
times, or the equivalent of a yield basis 
of 5.55 per cent. The 1952 figures are 
as shown by the Edison Electric In- 
stitute release except that the number 
of shares used is an arbitrary assump- 
tion—800,000 shares for 1952 to re- 
sult in per share earnings of $1 per 
share for that year. Financing is as- 
sumed to occur at the end of each year 
with the increased earnings applying 
to the following year. 


S ie foregoing table assumes that, 
in order to raise the funds neces- 
sary for construction and maintain the 
common stock equity ratio, all stock- 
holders will invest, in purchasing ad- 
ditional common stock, an amount 
equal to the additional dividends they 
receive. It also assumes that the in- 
come tax to the stockholders on these 
additional dividends will average 45 
per cent thereof, so that the stock- 
holder would be called upon to make 
an additional investment equal to this 
tax. 

After giving effect to all these fac- 
tors, the table indicates that an in- 
crease in dividend pay-out from 73 
per cent to 80 per cent would create 
a total gain to the stockholders of 
about 10 per cent of the assumed mar- 
ket value of the stock at the start of 
the 3-year period. This gain would 
consist principally of capital gain ap- 
preciation with only a small portion 
representing additional dividends. 

Thus increase in pay-out percentage 
from 73 per cent to 80 per cent ap- 
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plied to the figures for the industry 
would enhance the value of the stock- 
holder’s holdings by about 10 per cent 
over the 3-year period, while enabling 
the company to make the same con- 
struction expenditures and maintain 
the same common equity ratio. 

In using the figures for the electric 
industry as a basis for the foregoing 
computations, the annual outstanding 
increase in shares of common stock 
(necessary to finance the new con- 
struction and maintain the equity 
ratio) is indicated in the neighbor- 
hood of only 4 per cent. This is some- 
what less than the approximately 6 
per cent annual rate of increase which 
appears necessary to avoid additional 
dilution on account of the higher divi- 
dend pay-out. As a result, the fore- 
going table shows a small additional 
dilution from this source. However, 
it is reasonable to believe the majority 
of the electric utility companies are 
today expanding at a rate which 
would require them to issue additional 
common stock at an annual rate of 
6 per cent or more. Southwestern 
Public Service Company, for example, 
has now for seven consecutive years 
annually increased its outstanding 
shares at the rate of at least 8 per cent, 
and in one year this increase was as 
high as 123 per cent. So to the ex- 
panding company it seems reasonable 
to assume the higher dividend will not 
result in any greater dilution in per 
share earnings, in fact there should be 
less dilution in many cases. 


_ in the case of stockholders 
whose income taxes fall in the 
high brackets, the over-all enhance- 
ment in value of their holdings due to 
the increase in dividend pay-out 
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would be almost as much as indicated 
above. With an 80 per cent top 
bracket, for example, they might be 
required to reinvest nearly six cents 
per share per annum instead of the 
three cents per share per annum 
shown above. However, it will be ob- 
served that the market enhancement 
of about $1.27 per share resulting 
from the higher dividend is equal to 
over 20 times an additional investment 
of six cents a year for a high tax 
bracket stockholder. Thus the in- 
creased dividend, although in itself of 
little value to high bracket stock- 
holders, brings about the capital ap- 
preciation which is the very thing that 
stockholders of that class desire. 


HERE is a tendency for the market 
prices of electric utility equities to 
reflect a higher dividend yield where 
the dividend pay-out percentage is 
higher. This usually takes the form of 
a relatively low yield where pay-out 
is low (60 per cent, for example) in 
expectation of a dividend increase. In 
the case of an increase from 73 per 
cent to 80 per cent in dividend pay- 
out, it seems unlikely the yield basis 
would change more than a small frac- 
tion. For example, the 5.55 per cent 
yield basis assumed in both A and B 
columns of the above table might in- 
crease to 5.65 per cent with an 80 per 
cent pay-out (17.7 times). Even on 
this basis the markets would increase 
to $14.16, $15.01, and $15.72, so that 
the increase in market value due to the 
higher dividend would still be at least 
$1 a share in each case, even after this 
adjustment. 
In reflecting an increase in the in- 
dustry average dividend pay-out of 
73 per cent for 1952 to 80 per cent 


the writer does not intend to indicate 
that 80 per cent (or any other particu- 
lag figure) is the proper pay-out per- 
ceutage for electric utilities generally. 
The correct percentage must vary in 
the case of each company. 


ior increasing importance of in- 
stitutional and trust investments 
in utility common stocks makes the 
continuity of dividends more impor- 
tant than ever before, and for this 
reason dividend increases should ob- 
viously be made only when there is 
a reasonable prospect during at least 
the near-by foreseeable future that 
the higher rate can be maintained, 
after reflecting the additional shares 
which will have to be issued to finance 
construction and all other foreseeable 
factors. 

The question of just how far man- 
agement should go in seeking to reflect 
and consider all possible unfavorable 
eventualities is a difficult one. Indi- 
cated future adverse factors affecting 
a particular company could well war- 
rant a cautious approach to an in- 
crease in dividend pay-out by that 
company. 

The purpose of this article is not 
to attempt to define the proper pro- 
portion of dividend pay-out, nor even 
the range within which these per- 
centages might vary, but rather to 
again emphasize, as a word spoken 
perhaps in season, that an increase in 
dividends, if reasonably warranted, 
should, under present market condi- 
tions, result to the over-all benefit both 
of the company and its common stock- 
holders because of the paramount im- 
portance of dividends in determining 
the market value of electric utility 
equities. 
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The stockholders get the benefit of 
the additional dividends for their use 
or investment and also, and much 
more important dollarwise and tax- 
wise, they obtain the benefit of a 
legitimate and permanent increase in 
the market value of their stock. The 
benefit from increased dividends 
varies in degree according to how 
much the stockholder can keep after 
taxes, but because of the maximum 
capital gain rate stockholders are per- 
mitted to retain the greater part of the 
enhancement in market value. The 
word “permanent” is used advisedly, 
for, so long as electric utility stocks 
continue to sell primarily on a yield 
basis, higher dividends will result in 
higher market values regardless of 
changes in general market levels. For 
example, in the table above the 1952 
market value is shown as $13.13 with 
a 73 per cent dividend pay-out and 
$14.40 with 80 per cent pay-out, a 
difference of $1.20 per share. That 
reflects a 5.55 per cent yield basis. 
Suppose the yield increased to 6 per 
cent, then with a 73 per cent pay-out 
the market price would drop to $12.17 
and to $13.33 with an 80 per cent pay- 
out. The difference here would be 
$1.16. If the yield fell to 5 per cent, 
then the market prices would be 
$14.60 and $16, respectively, with a 
$1.40 per share difference. So a sub- 
stantial market benefit would remain, 
regardless of a rise or fall in market 
level. Meanwhile, it is again repeated 
that all this is accomplished with no 
difference in construction of new fa- 
cilities or in common stock equity 
ratio because of the higher dividend 
pay-out. 


There will, of course, be particular 
cases where special reasons make an 
otherwise. warranted dividend in- 
crease inadvisable, but these are the 
exceptions that prove the rule. And 
the rule still seems to be, at least for 
the expanding electric utilities, that a 
liberal dividend policy will create the 
maximum legitimate over-all value 
for all classes of stockholders, large, 
small, and medium, while maintaining 
the same capital structure and equity 
ratio. Furthermore, if the rate of ex- 
pansion is sufficiently rapid, the de- 
gree of dilution in per share earnings 
because of the new equity financing 
can even be somewhat reduced as a 
result of higher dividends and in this 
case stockholders would obtain an ad- 
ditional benefit in the form of slightly 
higher per share earnings. 


UITE apart from the mathemati- 
Q cally demonstrable benefits from 
liberal dividend policy, there is also 
an intangible benefit from this policy 
in the form of better stockholder re- 
lations. For, rightly or not, the ma- 
jority of stockholders seem to hold to 
the tenet that the earnings of a cor- 
poration belong to them and where 
dividends are withheld many of them 
tend to feel, subconsciously at least, 
that their property (the earnings) are 
being unjustifiably withheld from 
them. The more liberal the dividend 
policy may be, the less likelihood there 
is that stockholders will develop a 
critical attitude on this account, and 
contrariwise, the greater probability 
of a larger number of satisfied stock- 
holders—stockholders who, after all, 
are the real owners of the enterprise. 
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The District Manager— 
Unsung Hero 


From recent travels, which carried him to every state in the 
Union, the author concludes that the district manager is the 
official who can make or break the company at the grass-roots 
level—the one who really makes the wheels turn at the point 
of direct contact between the utility and its customers. This 
article shows that the utility industry is both fortunate and well 
served in the selection of high-quality, conscientious people 
holding up their end of the business as district managers. 


By HAROLD H. YOUNG* 


plain that it is an unsolicited 

testimonial. I am an investment 
banker and am not connected with the 
public utility industry. Accordingly, 
I dip my pen with neither an ax to 
grind nor an apple to polish. 

Since I am not a part of the public 
utility industry, someone may chal- 
lenge my qualifications for writing on 
a topic tied in with utility company 
operations. Accordingly, before I 
warm up to the presentation of my 
subject I will present my credentials. 

My work in investment banking, 
going back over twenty-eight years, 
has been tied in largely with public 
utility securities. In the last ten years 


1 WOULD start this article by making 





*Senior partner, Eastman, Dillon & Co. 
New York, New York. For additional personal 
note, see “Pages with the Editors.” 


my efforts have been entirely directed 
to the public utility field. I have felt 
that I could be better informed about 
the merchandise which I recommend 
and that I could speak with more au- 
thority and assurance if I were as 
familiar as possible with individual 
utility companies. I have sought to be- 
come acquainted with their opera- 
tions, territory, and management. 
Accordingly, I have made a point 
of visiting as many companies as pos- 
sible and have even given over some 
of my vacations to a “busman’s holi- 
day.” In carrying out this program I 
have visited at least one utility com- 
pany in each of the forty-eight states 
and the District of Columbia, with 
Mexico thrown in for good measure. 
I would not attempt to specify the 
number of utility companies on whose 
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doors I have knocked but I could name 
well over 100 without even stopping 
for breath. Some of these visits have 
been made in connection with organ- 
ized groups but much more often I 
have made an appearance under my 
own auspices and have been able to 
get correspondingly better acquainted. 


puanee my calls have been made 
just at the home office, but a great 
many have included trips through im- 
portant parts of the territory. On 
such trips I have really been able to 
find out what makes a utility company 
tick. I have met a great many utility 
company officials and employees on 
their native heath and have had the 
pleasure of crossing the paths of many 
of them at industry conventions and 
other gatherings. The reader might 
conclude that what I have observed 
on my travels has contributed to my 
confidence in public utility securi- 
ties, else I would not continue to 
be an avowed “missionary” for public 
utility stocks after all these years. His 
conclusion would be correct. 

Of course, the very characteristics 
of public utility operations help to 
make the securities fine investments. 
These companies provide services 
which are necessary and their business 
is ever-growing; they offer a degree 
of protection in periods of general 
recession because a considerable seg- 
ment of their revenues are depression- 
resistant. However, even a superior 
type of business cannot run itself. 
There must be men in the picture; the 
human equation cannot be overlooked. 
My confidence has been inspired by 
the high type of management carrying 
on the public utility business today. 
The era of the “utility barons” defi- 
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nitely ended years ago. Management 
today is sensitive to its responsibility 
to three groups: the customers, the 
employees, and the stockholders. Fur- 
thermore, utility management today is 
able and aggressive. 

Some people in the financial com- 
munity are prone to form judgments 
on the utility industry and on indi- 
vidual companies solely from printed 
facts and figures. Published statistics 
do not tell the whole story by any 
means. That is why it has been helpful 
to meet the men running different 
companies. 


= the personnel of a 
utility company includes key ex- 
ecutives at the top and employees at 
the other end performing routine 
tasks. In between are men with vary- 
ing degrees of authority and policy- 
making responsibility. All groups 
make a contribution and none can be 
singled out as being especially in- 
dispensable. 

However, for purposes of this arti- 
cle I do want to single out and pay 
tribute to a group of men who have 
impressed me greatly in my travels 
and about whom, in my humble 
opinion, not enough has been said or 
written. I speak of the district man- 
agers. Because so much of their work 
has been carried on with self-effacing 
efficiency, I characterize them in the 
title of my article as “unsung heroes.” 
Let me hasten to say that I am using 
the term “district manager” in a very 
broad sense. Nomenclature is differ- 
ent in different companies. The man 
I am writing about may be known 
varyingly as a division manager, a 
district manager, a group manager, or 
by some other title. I do not want to 
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quarrel about words and I would feel 
bad if some man felt left out of this 
discussion because I had not hit on his 
exact title. The man I have in mind 
when I say “district manager” has 
responsibility for the over-all conduct 
of a company’s affairs in a specified 
portion of the service area. I shall 
speak of him as “district manager” to 
make things easy, even if that term is 
not universally applied. 

The top men of the utility com- 
panies establish the broad policies. 
The district manager, however, is the 
man who must make the wheels go 
round where the company and the 
customers actually come together. A 
district manager can “make or break” 
a company at the grass-roots level. 
Very fortunately, the type of man 
who usually fits into this slot “makes” 
the company rather than “breaks” it. 
This man has to see that service is 
adequate and that, so far as is hu- 
manly possible, it is continuous. If 
continuity fails at any time it is up 
to him to see that restoration is as 
speedy as possible, that there is a mini- 
mum of inconvenience due to the in- 
terruption, and that proper publicity 
is given to the occasion for the service 
break. 


HE district manager, so far as 
most of the customers are con- 


cerned, is the man out front. If some- 
thing goes wrong the average cus- 
tomer does not think of the president, 
the general manager, or any other of 
the “big brass.” He thinks of the dis- 
trict manager and makes a beeline for 
his office or gets him quickly on the 
telephone. Hence, the man who sits 
behind the district manager’s desk 
must have patience, tact, and a super- 
abundance of ability to get along with 
people. He must be prepared always 
to present and defend the case of the 
company and still send a customer 
away with ruffled feathers smoothed. 

However, it would be unfair to 
paint a picture of a district manager 
as a glorified fireman who goes into 
action only when something is wrong. 
The situation is quite the contrary and 
because a good district manager is 
always on the job, the task of hearing 
and settling complaints is often pretty 
well minimized. One of the big success 
secrets is that the district manager, if 
he is worth his salt, is an integral part 
of the area for which he is responsible. 
His position in the community or com- 
munities he serves is usually an out- 
standing one. It is rare to find a dis- 
trict manager who is not only a good 
citizen but also a reasonably promi- 
nent one. The time given to civic 
undertakings by these men is unbe- 
lievable. In this connection I might 


e 


policies. The district manager, however, is the man who 


q “THE top men of the utility companies establish the broad 


must make the wheels go round where the company and 
the customers actually come together. A district manager 
can ‘make or break’ a company at the grass-roots level. 
Very fortunately, the type of man who usually fits into this 
slot ‘makes’ the company rather than ‘breaks’ it.” 
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add that if district managers are, as I 
insist, “unsung heroes” then their 
wives are “unsung heroines” for the 
time these men have available for their 
homes and families is often pitifully 
small. 


[ you go into a community, espe- 
cially one of modest size, you will 
almost invariably find the utility dis- 
trict manager in one or more key 
spots in organizations advancing the 
welfare of the community. Not only 
is he busy, himself, but he recruits his 
subordinates to fill various jobs which 
have to be done. Accordingly, the pub- 
lic utility men and the district man- 
ager conspicuous among them are 
more often than not in posts of re- 
sponsibility in the chamber of com- 
merce, the various services clubs (Ro- 
tary, Kiwanis, Lions et al.), the 
Community Chest and other drives, 
Boy Scouts, and 101 other worth- 
while undertakings. Of course, one 
underlying theory is that what is good 
for a community is good for the utility 
company which serves it. It is also 
true that what is good for a com- 
munity is good for the butcher, baker, 
and candlestick maker in it but for 
some reason it seems to be universally 
recognized that the public utility peo- 
ple are the first to whom to turn when 
there is a job to be done. On the other 
hand, discretion is necessary to fore- 
stall any charges that a utility com- 
pany is seeking political power or that 
it is trying to “run the community.” 

The district manager makes a con- 
scious effort to sell himself to the 
community and if he does more often 
than not he has also sold his company 
to the community. In fact, the com- 
munity often thinks of a utility com- 
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pany in terms of its district manager. 

One of the outstanding examples of 
this came to my attention in the course 
of a visit to a middle western utility 
where I found at one spot a district 
manager who struck me as being be- 
low par as to ability and aggressive- 
ness. Later, I commented on this fact 
to one of the top officials who received 
my observation with a chuckle. He 
said that I was dead right but that the 
company could not afford to even 
think of having any other man in that 
spot because this man had so ingrained 
himself in the community with the 
people that they thought of the com- 
pany as “his” company. Any local 
moves were always weighed in the 
light of the question whether they 
might do anything to hurt “him.” The 
official went on to say that any short- 
comings the man had could be quickly 
and easily made up through assistance 


from other members of the organiza- 


tion but he was irreplaceable as far as 
what he did for the company in main- 
taining the good will of the com- 
munity. 


we a district manager is well 
regarded, a company is much 
more likely to get the consideration it 
deserves. A while ago I was visiting 
a company and the vice president who 
was accompanying me on the trip 
spoke of the district manager in a 
town we were to strike and asked me 
to note him especially. His observa- 
tion was that “every man, woman, 
child, and dog” in the town knew him. 
When we arrived in the community I 
could see that for myself. 

A humorous story went along with 
the discussion. This manager had the 
assignment of seeking higher rates 
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The District Manager’s Job Is Never Done 


e 


. it would be unfair to paint a picture of a district manager as a 


glorified fireman who goes into action only when something is wrong. 

The situation is quite the contrary and because a good district manager 

is always on the job, the task of hearing and settling complaints is often 

pretty well minimized. One of the big success secrets is that the district 

manager, if he is worth his salt, is an integral part of the area for 
which he is responsible.” 





heel 


from his local city council. (This was 
in a state without commission juris- 
diction over this particular type of 
utility. ) 

The head office had a distress 
call from the manager who said he had 
been warned that his presentation in 
behalf of higher rates was going to 
meet with concerted opposition. This 
did not make sense to the home office 
but a key executive went down to see 
what was wrong. He had not been in 
town long before he discovered that 
this was only a big hoax framed up 
to give discomfort to the local man- 
ager who really was held in the very 
highest regard around town. When 
the night of the council meeting came 
the manager presented his story and 
the council asked if that was all he 
wanted. He replied in the affirmative 
and they assured him there was no 
problem involved and asked what he 
was worked up about! The point is 


that a man of this kind is a very valu- 
able asset to any company. 


ly is an interesting experience to 
walk down a main street or step 
into a local restaurant with a district 
manager. His broad acquaintance 
and the esteem in which he is held is 
obvious. This broad acquaintance 
helps protect a company against agita- 
tion for municipal ownership, pres- 
sure for unwarranted rate reduc- 
tions, or other frontal attacks. It is 
easy to start agitation detrimental to 
a company when relations are on a 
strictly impersonal basis. It is equally 
hard to inaugurate such a campaign 
when the key man is somebody whose 
path is crossed frequently by the citi- 
zens of the community at civic gather- 
ings, at church, in local business 
establishments, or anywhere around 
town. 

However, the broad acquaintance 
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of a district manager is not valuable 
only for “fence-mending” purposes. 
It is also the keystone of promotional 
and business-building programs. The 
district manager knows what factories 
in his area should be making installa- 
tion of labor-saving machinery which 
would add to their consumption of 
electricity or gas. He knows what 
stores Or restaurants are candidates 
for air conditioning or modernized 
lighting. He knows the homes and 
business establishments which are 
prospects for gas-heating installations, 
and so on. Maybe specialists from the 
home office come in and help develop 
this new business but it is the district 
manager who knows where the work 
will pay off and takes the initiative. 
He also heads up promotional work 
of a more general nature, such as 
cooking classes, appliance demonstra- 
tions, showings of motion pictures be- 
fore service clubs, projects in schools, 
and so on. 


4 by district manager is very often 
in the forefront of moves to get 
in new industry. This helps the com- 
pany and helps the community. This 
is a very important matter at the pres- 
ent time when a great deal of decen- 
tralization of industry is going on and 
new locations are being established. 
There is very keen competition to get 
new industries and utility men put in 
a great many hours building a case as 
to why their community should receive 
favorable consideration. 
Occasionally, public utility com- 
panies get something extra for their 
money in that they have men occupy~- 
ing posts as managers who would be 
well fitted to step into top executive 


to remain in the community where 
their roots are deep. They take pleas- 
ure in their life in the community and 
are disinclined to move away. One 
public utility president pointed out a 
division manager to me and said, 
“He should have had my job.” The 
manager was senior in age and experi- 
ence to the president and might have 
filled the pyesident’s post with distinc- 
tion but he preferred to stay in the 
spot where he was. 

The other side of the story is that 
I am afraid occasionally a company 
may take advantage of a situation by 
leaving a district manager in a spot 
where he has made himself valuable 
and passing him over when there is a 
vacancy up the line into which he 
might have been promoted. The mo- 
tive may be to avoid the trouble of 
bringing along a junior man to take 
the post which has been so very 


‘satisfactorily filled. 


Some companies dignify their man- 
agers in key spots with the status of 
vice presidency. Such a plan has 
something to commend it, although 
the practice could not be followed 
generally. 


HE district manager is a “Jack- 

of-all-trades” since he must be 
able to direct and counsel all of the 
employees who report to him. More 
often than not the manager has come 
into his spot only after well-rounded 
experience so he is fully able to map 
a campaign and cope with an exigency 
in any part of the business. I would 
not attempt to enumerate all the dif- 
ferent phases of the business with 
which the district manager must be 
familiar. I would be sure to leave out 


positions. However, these men preferdma lot of items. I can assure you, how- 
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ever, that the list would be very long. 

At the present time we find in the 
financial community a noticeable con- 
cern about the possibility of a busi- 
ness recession and investors in public 
utility stocks wonder how they would 
be affected. Some observers go so far 
as to assume a certain percentage drop 
in business and then calculate the ef- 
fects it would have on the bottom line 
earnings. Certain of these people 
give credit only for obvious savings 
like decreased fuel consumption and 
decreased Federal taxes. I cannot go 
along with this approach because I 
cannot understand where these critics 
think the management of companies 
would be while the business recession 
is going on. When you know the in- 
dividual men who have the destinies 
of these companies in their hands you 
cannot help having a feeling of confi- 
dence that initiative and resourceful- 
ness would come into play to effect 
economies in many directions. I would 
look for many of these savings to be 
effected at the local level with the dis- 
trict manager the man who could and 
would spot many of the potential 
savings. 


I AM firmly convinced that if inves- 
tors generally had the benefit of the 
personal contacts which I have had in 
the public utility industry they would 


THE DISTRICT MANAGER—UNSUNG HERO 


feel that there is an extra measure of 
protection for their investment which 
they had not fully appreciated or eval- 
uated. This is something that annual 
reports and statistical services do not 
show. Even the people in financial 
centers do not get the full picture if 
they depend on contacts with visiting 
representatives of management be- 
cause these are most often top execu- 
tives. Back of these top executives are 
men on the firing-line who seldom 
come to financial centers except on 
personal missions and not as company 
emissaries. I feel the contribution of 
these firing-line men is not to be over- 
looked. 


I HOPE some of my district manager 

friends throughout the country who 
have bundled me into the front seat of 
their automobile and have driven me 
around their territory or who have 
patiently told me their story when I 
have visited their office will see and 
read this article. I would like them to 
know that with at least one person 
their efforts and achievements have 
not gone unnoticed. On the other 
hand, I hope I may help increase the 
confidence of investors in public util- 
ity securities by emphasizing the im- 
portant contribution made by men and 
management — folks like the district 
manager, for example. 





6orTo ns is an electric and an electronic and an atomic age. It is a 
push-button age. Things inconceivable or thought to be impossible 
a few years ago are in the accepted category today. New discoveries, 
inventions, or methods that involve a further use of electric service are 
being announced or made known to us with increasing frequency. They 
are so frequent as to be commonplace unless of major significance. Huge 
industries have been created in a few years by a single discovery or devel- 


opment, as, for instance, television.” 





_—Pressty H. McCance, 
President, Duquesne Light Company. 
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The Cost of Common 
Stock Money 


OHN F. CHILDs, vice president of the 

Irving Trust Company, New York, 
presented some interesting testimony be- 
fore the Illinois Commerce Commission 
on September 9, 1953, in connection 
with the rate case of Commonwealth 
Edison Company, on the “Measurement 
of Underpricing for Purposes of De- 
termining the Cost of Obtaining Com- 
mon Equity Money.” Since about two- 
thirds of electric utility common stock 
funds raised in the market during the 
period January 1, 1949-July 31, 1953, 
was obtained through subscription of- 
ferings, his study was based on this 
method of financing. There are six items 
in the cost of raising equity funds, four 
relating to “underpricing,” and two to 
routine financing procedure: 

1. Preoffering Pressure—The decline 
in the market price when formal an- 
nouncement of the rights offering is 


Financial News 
and Comment 


By OWEN ELY 


has been set and during the period the 
rights remain effective. Pressure on the 
market is due to the added supply of the 
stock, and the immediate diluting effect 
on share earnings per share. (Mr. 
Childs did not point out that many com- 
panies now try to minimize the latter 
effect by stating share earnings on the 
basis of “average shares outstanding.” ) 
The pressure on the market during the 
last five days of the subscription period 
ig especially important, and was the 
basis of the study. It is then that most 
of the warrants are exercised and it is 
during that period that the success of 
the offering will be determined. In 
measuring this decline it was again 
necessary to adjust for movements of 
the general market. 

3. Market Break—Thus far we have 
assumed a normal, stable general mar- 
ket. However, utility management must 
make allowance for the possibility of a 
market break. This can be studied by 











made (actually there may be some pre- 
liminary pressure due to advance knowl- 
edge of the offering). This can be meas- 
ured by studying the decline in the price 
of a utility stock from two days prior to 
the formal announcement of financing 
to the day the subscription price is set. 
It is necessary to eliminate movements 
of the stock market as a whole by means 
of an index of prices (the Dow-Jones 
utility index). 

2. Rights Pressure—The decline in 
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the law of probabilities, as applied to the 
past history of market prices (see be- 
low). 

4. Rights Value—Some further un- 
derpricing, to insure a residual value for 
rights under adverse conditions, should 
also be made. If rights are worth only 
a negligible amount, as when quoted in 
1/64s or 1/128s, stockholders may be- 
come annoyed and ill will is created. 

5. Underwriters Fees—In most cases 
of rights offerings, the company prefers 
to pass some of the market risks, par- 
ticularly that of “market break,” on to 
underwriters who are better qualified to 
analyze this factor. There are a consid- 
erable variety of methods of compensat- 
ing the underwriters. Sometimes, in lieu 
of underwriting, dealers are paid to so- 
licit subscriptions and a “manager” is 
appointed to head up this group. 

6. Corporate Expenses in connection 
with the financing, such as preparation 
and printing of the prospectus, legal 
fees, etc. 


M:* CHILDs presents some interest- 
ing statistics based on detailed 
studies of a number of common stock 
subscription offerings in the past three 
years, made by the public utility depart- 
ment of the Irving Trust Company. The 
average results for 16 issues which were 
underwritten were as shown in the table 
below, all figures representing percent- 
ages of market price prior to the 
offerings. 

A similar study by Reis & Chandler, 
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New York, for 20 selected utility com- 
panies, also used in the Commonwealth 
Edison proceedings, showed that all un- 
derwritten rights issues since 1948 in- 
volved an average cost of 11.2 per cent. 

Mr. Childs’ study also showed that 
total underpricing would have totaled 
11.4 per cent if based only on eight of- 
ferings of $10,000,000 or more in size 
(excluding the eight that were below 
that size). He also pointed out that an 
“unusually favorable market climate has 
prevailed for several years. Should an 
offering be made under less favorable 
market conditions, a revision of such al- 
lowance upward would certainly be re- 
quired.” 


| this connection it may be pointed out 
that the Childs study included only 
two 1953 issues, in April and May. In 
the first half of June, when utility stocks 
declined sharply, a number of offerings 
were made and it would have been inter- 
esting if several of these issues had been 
included. For example, 472,301 shares 
of Public Service of Indiana were of- 
fered to stockholders June 4th at a price 
of 314, but the stock declined to a low 
of 294 and the issue was only 20 per 
cent subscribed. Eight hundred thousand 
shares of American Gas & Electric were 
offered at 29 on June 10th (without sub- 
scription rights) and the stock declined 
to a low of 27% during the offering 
period. Underpricing to allow for a de- 
cline of this character would doubtless 
have exceeded 10 per cent; American 





EE TTT 0.9% (2.6*) 
2. Pressure during last five days of rights period ...... 2.4 (3.2*) 
3. Subscription price below market price ............. 6.9 
i a TEE i:56:64.20506c0oncis acvicneeawew as 1.4 
i ID hick ccc ccds de criaccsseenwscanas 1.6 

y RR neh tee WP gRIESy Sep stay LCD eee AEC MPR mon ara 10.8%** 











*Excluding negative results; when the stock price advanced, this could 
be assumed to be due to general market conditions. 

**“Underpricing” may be understood in two ways: (1) the percentage 
by which the subscription price is below the market price; or (2) in 
addition, three other cost items—preoffering pressure, underwriters’ fees, 
and corporate expenses. The term is used in the latter sense here, and 
10.8 per cent represents the total for items 1, 3, 4, and 5. (Item 2 is taken 
into account in number 3.) 
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SEPTEMBER FINANCING 


PRINCIPAL PUBLIC OFFERINGS OF ELECTRIC AND GAS 
UTILITY SECURITIES 


During September, 1953 


Price Under- Offer- Indicated 
Amount To writing ing Moody Success of 
Date (Mill.) Description Public Spread Yields Rating Offering 
Mortgage Bonds and Debentures 
9/2 $8.0 Wisconsin P. & L. Ist 4s 1983.... 10266 .53C 385% A b 
9/3 35.0 Duke Power Ist 39s 1983 ........ 102.55 71C 3.61 Aaa c 
9/10 6.0 Central Hudson G. & E. Conv. Deb. 
(2 a ree 100.75 J5N 2.91 Baa b 
9/15 20.0 Tennessee Gas Trans. Deb. 5s 1973 101.90 1.35C 4.85 Baa a 
9/16 7.0 Public Service of N. H. Ist 4s 1983 100.87 78C 3.95 A b 
9/18 12.0 Louisiana P. & L. Ist 4s 1983 .... 100.75 69C 3.96 A a 
9/24 12.0 Duquesne Light Ist 3§s 1983 ..... 101.93 62C 3.52 Aaa a 
9/30 3.0 Worcester Gas Light Ist 4s 1973 .. 101.38 24C 863.90 A a 
10/1 15.0 Indiana & Mich. Elec. Ist 3§s 1983 102.31 70C 3.50 Aa a 
Preferred Stocks 
9/15 10.0 Tennessee Gas Trans. 5.85% (s.f.) 100 3.25N 5.85 —_— b 
9/23 25.0 Northern Natural Gas 53% (s.f.) 100 250N 5.50 —_ a 
Earnings- 
Price 
Common Stocks—Subscription Rights Ratio 
9/3 6.2 OR I 30 * 5.00 9.4 a 
9/10 1.8 Central Hudson G. & E. ........ 11.25 —N 6.22 8.1 a 
9/16 1.9 Southern Union Gas ............ 18 * 4.44 6.8 _ 
9/18 103 New York State E.& G. ........ 30.63 58N 6.20 8.5 _ 
9/22 65.2 PU ON US inc scudessinnces 33.50 —N 5.97 8.5 —_ 
Common Stocks—Offered to Public 
9/10 6.4 ee) ae 18.38 68C 6.53 8.3 a 
9/16 48 gE ere re 25.88 50C 6.18 8.4 a 
9/16 5.5** Mountain Fuel Supply ........... 18.25 1.10N 5.48 7.2 a 





*Not underwritten. **Not a new money issue. A gee after July 1, 1954, at 12 for 
the first $2,000,000 converted, 124 for the next $2,000,000, and 13 for the final "$2,000,000. 


C—Competitive bidding. N—Negotiated underwriting. a—Reported well received. b—Reported 


fairly well received. c—Reported that the issue sold somewhat slowly. 


SEPTEMBER NEW-MONEY FINANCING 
(In Millions) 


Offered to Sold to Sold 


Total 


Stockholders Public Privately Financing 


Electric Companies 


EN Gik cede henihekvciwteneenreg — $96 — 
Preferred Stock ....cccccesesess _ _ $5 
Comme Slee ona cccvccesescs. $83 10 — 

BE piagedntieceaaetennbns $83 $106 $5 

Gas Companies 

ie sues ek ecpannenKen — $23 $71 
TN a ree —_ 34 os 
oe Ee  eerererrr Terre $2 _ — 

MED vajnevsexutanen saute $2 $57 $71 
Total Electric and Gas .......... $85 $163 $76 





Source, Irving Trust Company. 
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Gas & Electric at its low showed a tem- 
porary decline of nearly 20 per cent from 
the 1953 high. 


M? Cups had done some special 
research on the “market break 
factor,” based on the action of the mar- 
ket during the decade 1941-50. The 
market break record was analyzed by 
tabulating the various declines in the 
Dow utility average during 25-day pe- 
riods which occurred in each year, clas- 
sified by the percentage amount of the 
decline. The 25-day period was selected 
by assuming that the average subscrip- 
tion period is twenty-two days and that 
the subscription price is usually set about 
three days prior to the beginning of the 
period. 

Mr. Childs’ conclusion from his re- 
search was that 90 per cent of the mar- 
ket declines in the 10-year period 
amounted to 5 per cent or less; in other 
words, a 5 per cent allowance for mar- 
ket break would produce satisfactory re- 
sults about 90 per cent of the time. Dur- 
ing three years of the period (1944, 
1945, and 1949) a 5 per cent allowance 
would have assured success ; but in three 
other years there were breaks of 16 
per cent or more, and in 1946 one of 
19 per cent. 

In the 26 offerings studied by the Irving 
Trust Company the 10 issues which were 
not underwritten had an average under- 
pricing of 15.4 per cent. But in some of 
these cases the subscription price may 
have been set at a lower price than neces- 
sary, presumably to give the rights as- 
sured value to stockholders ; these cases, 
therefore, were excluded for the pur- 
pose of studying underpricing. The 16 
underwritten issues allowed 4.5 per cent 
underpricing as protection against a 
market break (6.9 per cent subscription 


AND COMMENT 


price discount, less 2.4 per cent for 
market pressure during the last five days 
of the subscription period). This figure 
was slightly less than the 5 per cent 
average which the study of the general 
market for ten years indicated should 
be successful about 90 per cent of the 
time. 


M R. CHILDs did not make any special 

study of underpricing of bond offer- 
ings, but did present an exhibit to show 
the underpricing which occurred in con- 
nection with the offering of Common- 
wealth Edison’s $40,000,000 first mort- 
gage 38s of 1983 (Edison Exhibit 4.7). 
Although the market for existing issues 
was fairly level during the registration 
period, the net cost to the company of 
the new issue was 3.69 per cent com- 
pared with the yield of 3.29 per cent for 
the outstanding first 3s of 1977. Thus, 
the cost of the new bonds was 12.2 per 
cent more than that on the outstanding 
similar bonds; and even with this un- 
derpricing it required about a week to 
dispose of the issue. Of course the bond 
market had had a severe case of “jitters” 
a few weeks earlier. 


> 


Bond Market in Sharp Rebound 


HE chart on page 590 showing the 

trend of yields on utility securities, 
being based on monthly and yearly av- 
erages, tends to level off intermediate 
fluctuations. The final figures in the up- 
per box, reflecting the averages for the 
month of September, do not fully reflect 
the recent strength of the bond market, 
which began about mid-September. The 
September 30th figures compare with the 
year’s highs and lows as shown in the 
table below. 


7 


1953 Lows 1953 Highs September 30 
(a) 


Municipal Bonds ........ 43% 3.14% 2.84% 
Utility Bonds—A1+ .... 3.07 3.46 3.29 
/ Sete 3.09 3.58 3.41 
; eee 3.25 3.72 3.53 
BAY oes. 3.49 3.90 3.79 
Preferred Stocks ........ 4.13 4.48 4.25 
Utility Common Stocks .. 5.04 5.73 5.59 
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HISTORICAL YIELD TRENDS OF UTILITY SECURITIES 
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Despite irregularity in the stock mar- 
ket, Treasurys continued strong as of 
October 6th, most issues going through 
their old highs for the year. The bid on 
the new 3} per cent government bonds 
was close to 103, a gain of about 4} 
points from the June low. The drop in 
short-term money rates is said to be due 
to (1) an increased supply of short- 
term funds, on the assumption that busi- 
ness won’t need as much money as an- 
ticipated earlier, in the final quarter this 
year; (2) indications that the Treasury 
is almost through with current deficit 
financing; and (3) purchase of about 
$270,000,000 government securities by 
the Federal Reserve Board during the 
period August 13th to September 30th. 

While the sharpest change has been 
in short-term paper, the bond market as 
a whole has improved, facilitating re- 
cent utility bond financing. 


* 


Fair Value in Recent Rate Cases 


N a dissenting opinion in the Indiana 
Gas & Water Company’s recent rate 
decision (the majority would not grant 
rate relief to the company), Commis- 
sioner Tennis of the public service com- 
mission of Indiana called attention to 
the unsatisfactory reasoning used by the 
majority in arriving at their decision. 
With respect to the rate base, he stated 
that the Indiana and other courts have 
pointed out “that in determining fair 
value of property, a commission cannot 
fail to take into account the present price 
levels and reproduction costs, and have 
reversed commissions for failing to do 
so.” 

In this connection he cited the follow- 
ing decisions: Public Service Commis- 
sion v. Indianapolis Railways, 225 Ind 
656; Illinois Bell Teleph. Co. v. Illi- 
nois Commerce Commission (Ill Sup Ct 
1953) 98 PUR NS 379, 111 NE2d 329; 
New England Teleph. & Teleg. Co. v. 
Public Utilities Commission (Me Sup 
Jud Ct 1953) 98 PUR NS 326, 94 A2d 
801 ; City of Pittsburgh v. Public Utility 
Commission (Pa Super Ct 1945) 61 
PUR NS 226, 44 A2d 614. 


He also quoted the article by John P. 
Randolph, former general solicitor of the 
National Association of Railroad and 
Utilities Commissioners, in the Forrt- 
NIGHTLY of June 4th, as follows: 


The states where the courts have re- 
versed the commission for failure to 
consider present values have what are 
called “value statutes.” The state law 
provides that the utility is entitled to 
earn a fair return upon the value of 
its property devoted to the service of 
the public. When the state law reads 
thus and the regulatory commission 
applies the strict accounting original 
cost less depreciation concept in fix- 
ing rates, without consideration of 
other record evidence of value, the 
commission is in effect asking for a 
court reversal. Had the value of our 
money remained constant the courts 
might have accepted original cost as 
the best evidence of value. 

But in a period of inflation, such 
as we have had since World War II, 
the one-half size dollar of today does 
not represent the same value as the 
prewar dollar. The regulatory bodies’ 
recent troubles with the courts have 
in large measure been due to their 
failure to recognize that today the 
shrunken dollar is an economic fact 
of life. . . . (Italics supplied.) 


OMMISSIONER Tennis held that the 
majority “purported” to give some 
recognition to reproduction costs but 
had arbitrarily assumed that there would 
be a leveling off of prices to a point more 
than 25 per cent below the levels of Jan- 
uary 1, 1953. 

He also took exception to the ma- 
jority’s disregard of the unamortized 
balance in 100.5, which it was claimed 
“was booked without cost to the petition- 
er and is being amortized without cost.” 
He pointed out that the commission had 
approved the original purchase price 
when it authorized issuance of securities 
in the full amount of such purchase 





1“The Status of Public Utility Regulation,” 
by the Honorable John P. Randolph. Vol. LI, 
No. 12, June 4, 1953, p. 740. 
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price and therefore should have been con- 
sidered in the majority’s determination 
of fair value. Among other vigorous criti- 
cisms of the majority ruling, he held that 
an “expert” witness, a research assistant 
to Professor Waters of Indiana Univer- 
sity, had had “no actual training, experi- 
ence, or knowledge of the business and 
only a limited knowledge of public utility 
regulation.” 
Another interesting excerpt from the 
dissenting opinion is the following: 
. . . I completely reject the witness 
Kleinman’s theory that the rate of re- 
turn should be lowered as more 
weight is given fair value in fixing the 
rate base. His theories have been re- 
jected by his own employer, the Illi- 
nois Commerce Commission, in The 
Peoples Gas Light & Coke Case [99 
PUR NS 361] and have been specifi- 
cally disregarded as not being credible 
by the Ohio Public Utilities Commis- 


sion in Re Cincinnati & Suburban Bell 
Teleph. Co. PUCO May 28, 1953. It 
is obvious that any rates which will 
produce a net operating income of only 
$1,346,015 on a rate base of $26,000,- 
000 will not provide even a 5} per cent 
return. This rate of return would ap- 
pear to be the absolute rock-bottom 
rate that could be allowed and far from 
a fair return. 


N connection with the Kleinman testi- 
mony, it is interesting to note that 
the Illinois commission, in the lowa-Illi- 
nois Gas & Electric Company Case, re- 
cently granted an increase in electric 
rates but offset this in part by a gas rate 
decrease. The most important thing, 
however, was that the company was 
granted a fair value rate base about half- 
way between depreciated original cost 
and depreciated reproduction cost (plus 
working capital). 


e 


FINANCIAL DATA ON ELECTRIC UTILITY STOCKS 








1952 9/29/53 Cur- Share Earnings* Price- -~ 
Rev. Price Div. rent Cur. Jo In- 12 Mos. Earns. Pay- 
(Mill.) About Rate Yield Period crease Ended Ratio out 
$206 S American Gas & Elec. ... 32 $1.64#% 5.1% $2.55** 16% July 125 64% 
27 O Arizona Public Service .. 16 20 5.6 1.25 29 July 128 72 
7 O Arkansas Mo. Power .... 19 110 58 1.86 39 «June 102 59 
23 S Atlantic City Elec. ...... 29 1.50 5.2 1.97 15 Aug. 147 76 
5 O Bangor Hydro-Elec. ..... 27 1.80 6.7 1.80 D5 June 15.0 100 
3 O Black HillsP.&L....... 20 1.28 64 1.84 6 July 109 70 
79 B_ Boston Edison .......... 47 2.80 6.0 3.34 D2 June 140 83 
15 A California Elec. Pr....... 94 f 6.3 83 48 June 114 72 
14 O Calif. Oregon Pr. ....... 25 160 64 1.65 12 May 152 97 
48 S Carolina P. & L. ........ 38 2.00# 5.3 2.95 6 <Aug. 129 68 
21 S Central HudsonG.& E... 12 ; 5.8 91 17. June 13.2 7 
15 O Central Ill. E.&G....... 26 1.60 62 2.30 4 June 113 70 
25 S Central Ill. Light ........ 37. —s- 2.20 =—5.9 3.26 20 Aug. 114 67 
a> & Gees Oe Bo Who cs sce 18 120 65 1.53 2 June 121 78 
8 O Cent. Louisiana Elec. .... 19 1.00# 5.3 1.51 14 June 126 66 
25 O Central Maine Power.... 18 1.20 6.7 1.32 D1l4 Aug. 136 91 
88 S Central & South West.... 21 100 48 1.59 15 June 13.2 63 
8 O Central Vermont P. S... 15 84 5.6 1.05** Dl13 Aug. 143 80 
83 S Cincinnati G. & E. ...... 19 1.004 5.3 1.49 4 June 128 67 
5 O Citizens Utilities ........ 11 40a 6.6a 95 16 June 116 42 
87 S_ Cleveland Elec. Illum. .... 51 2.60 5.1 3.77 14 June 135 69 
2 O Colorado Cent. Power... 19 112 5.9 1.39 18 June 13.7 81 
34 S Columbus & S.O. E..... 25 160 64 2.25 22 June 11.1 71 
304 S Commonwealth Edison... 35 180 5.1 2.31 10 June 152 78 
8 A Community Pub. Ser..... 18 1.004 5.6 1.54 22 June 11.7 65 
1 O Concord Electric ........ 34 240 7.1 1.89 D25 Dec. 18.0 127 
50 O Connecticut L.& P....... 16 88F 5.5 97 — Aug. 165 91 
17 O Connecticut Power ...... 39 225 58 2.41 1 June 162 93 
435 S Consol. Edison .......... 39 240 62 2.97 24 June 13.1 81 
91 S Consol. Gas of Balt. ..... 25 1.40 5.6 2.00** 20 June 125 70 
137 S Consumers Power ....... 38 2.20 58 2.89 17. Aug. 13.1 76 
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1952 . ogesse pe oo Share Eornings | Sane dend 

e rt tv. n ur. n- os. arns. ay- 

ré yan ) ( Continued) A boat Rate Yield Period crease Ended Ratio oan 
SS Beet. & 4G... ..6.805. 35 2.00 5.7 2.69 4 June 130 74 
2 S Delaware P.&L......... 26 140 54 1.93 18 June 13.5 73 
S 0 Te GE ccc scccnc 22 140 64 1.52 5 Dec 145 92 
173 S Detroit Edison .......... 27 160 5.9 1.93 28 Aug. 140 83 
ee 8 eee 34 150 44 2.86 38 =6June 11.9 52 
78 S Duquesne Light ......... 27 160 5.9 2.17 5 June 124 74 
26 O Eastern Utilities Assoc... 30 2.00 6.7 2.62 21 July 115 76 
8 O El Paso Electric ........ 24 1.20 65.0 2.04 9 July 118 59 
10 S Empire Dist. Elec. ...... 22 140 64 2.16 26 June 102 65 
4 O Fitchburg G. & E. ...... 47 3.00 64 3.63 16 Dec. 129 83 
28 S Florida Power Corp. .... 26 150 58 1.95 NC July 13.3 77 
@ S Fiem F. &L. ........ 34 160 4.7 2.90 14 June 11.7 55 
145 S General Pub. Util. ...... 26 160 62 2.32** 10 June 11.2 69 
5 O Green Mt. Power ....... 22 130 65.9 1.80 D1 June 122 72 
37 S Gulf States Util. ........ 24 1.20 5.0 1.64 26 Aug. 146 73 
19 A Hartford E. L. ......... 52 2.75 5.3 3.36 24 June 155 82 
4 O Haverhill Electric ...... 38 2.50t 6.6 2.71 5 Dec. 140 92 
48 S Houston L. & P. ....... 25 100 4.0 1.95 23 Aug. 128 51 
se See e 44 2.00 4.5 3.17 28 June 139 63 
55 S Illinois Power .......... 37 2.20 5.9 2.75 8 Aug. 13.5 80 
33 S Indianapolis P. & L. .... 38 2.20 58 3.08 8 June 123 71 
16 S Interstate Power ........ 10 64 64 92 19 June 109 70 
6S © iowa Ec L. GP. ...... 19 1.20 6.3 1.83 20 July 104 66 
ao S$ lwetIGeéeE......... B 1.80 6.4 2.33 8 June 120 77 
27 S Iowa Power & Light .... 24 140 58 1.87 13 June 128 75 
23 O Iowa Pub. Service ...... 23 140 6.1 1.75 7 Aug. 13.1 980 
10 O Towa Southern Util. ..... 21 1.20 5.7 1.96 52 Aug. 10.7 61 
41 S Kansas City P.&L....... 28 160 5.7 2.36 15 Aug. 11.9 68 
19 O Kansas Gas & Elec. .... 35 2.00 5.7 3.20 25 Aug. 10.9 63 
ae S Keawes Fr. @&s......... 112 6.6 1.38 10 June 123 81 
28 O Kentucky Utilities ...... 18 100 5.6 1.64 15 June 110 61 
6 O Lake Superior D. P..... 31 200 65 2.70 3 June 115 74 
6 O Lawrence G.& E....... 42 225¢ 5.4 2.38 D10 Dec. 176 95 
59 S Long Island Lighting .... 17 100 5.9 1.24 8 June 13.7 81 
36 S Louisville G. & E. ...... 38 1.80 4.7 3.21 20 June 118 56 
6 O Lowell Elec. Lt. ........ 53 3.35+ 6.3 3.63 D2 Dec. 146 92 
S & Bae We oes cccesecs 26 1.60 62 1.88 21 Dec. 13.8 85 
6 O Madison G. & E. ........ 34 160 4.7 2.71 10 Dee. 125 59 
3 A Maine Public Service .... 21 140 6.7 2.04 41 Aug. 103 69 
4 O Michigan G. & E........ 31 1.35# 7.4a 2.88 6 June 108 47 
116 S Middle South Util. ...... 25 140 5.6 1.96** 3 July 128 71 
18 S Minnesota P.& L. ...... 38 220 58 3.98 30 Aug. 95 55 
2 O Miss. Valley P. S. ...... 24 140 58 2.12 276 Aug. 113 66 
2 O Missouri Edison ........ 144 70 48 1.42 22 June 102 49 
8 A Missouri P. S. .......... 24 1.20 50 2.09 34 Dec. 11.5 57 
5 O Missouri Utilities ....... 17 1.00 5.9 1.63 12 June 104 61 
31 S Montana Power ........ 28 160 5.7 2.80 9 July 100 57 
15 A Mountain States Pr. ..... 16 84 53 1.24 NC July 129 68 
105 S New England Elec. ...... 13 90 69 1.25 D2 June 104 72 
36 O NewEnglandG.& E..... 15 1.00 6.7 1.39** 16 Aug. 108 72 
39 O New Orleans P. S. ..... 41 2.25 5.5 2.85 10 July 144 79 
2 O Newport Electric ........ 35 200 5.7 3.60 36 Aug. 97 56 
63 S N.Y. StateE.&G....... 32 1.90 5.9 2.67 13 Aug. 120 71 
189 S Niagara Mohawk Power . 26 1.60 62 1.92** D7 June 135 83 
59 O Northern Ind. P.S....... 26 160 62 2.42 10 Aug. 107 66 
100 S Northern States Pr. ...... 13 70 54 1.08 23 June 120 65 
8 O Northwestern P. S....... 14 90 64 1.41 13 June 99 64 
101 S Ohio Edison ............ 37 2.20 5.9 2.99 19 Aug. 124 74 
32 S Oklahoma G. & E. ...... 25 150 6.0 1.96 13 Aug. 128 77 
13 O Otter Tail Power ....... 23 «1.50 65 2.42 42 July 95 62 
314 S Pacific G. & E. ......... 37 2.20 5.9 2.82 41 June 13.1 78 
22 O Pacific P.& L........... 19 110 58 1.87 15 June 10.2 59 
87 S Penn. Power & Light .... 33 2.00 6.1 2.67 9 Aug. 124 75 
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1952 , ? 97ge/ss m o- —< hare a i pee dend 
e sv. ur. nn os. arns. ay- 
(Mai. (Contieusd) wee ie 9 tee am ee ee ‘ae 
8 A Penn. Water & Power... 35 200 5.7 2.31 D9 Dec. 15.2 87 
175 S Philadelphia Elec. ....... 30 1.60 5.3 2.30 5 July 130 70 
29 O Portland Gen. Elec. ...... 29 1.80 62 2.47 4 Aug. 11.7 73 
48 S Potomac Elec. Power .... 17 1.00 5.9 1.11 — July 153 9 
St S Pub Sev. of Com....... 31 1.60 5.2 2.32 13 June 134 69 
214 S Pub. Serv. E.&G....... 25 1.60 64 1.98 21 June 126 81 
54 S Pub. Serv. of Ind. ...... 33 1.80 5.5 2.26 10 July 146 80 
17 O Public Serv. of N.H..... 27 1.80 67 2.02 3 Aug. 134 89 
8 O Public Serv. of N. M..... 10 56 5.6 82 12 June 122 68 
20 O Puget Sound P.& L..... 23 1.20 5.2 1.58 — June 146 76 
43 S Rochester G. & E. ...... 39 2.24 5.7 3.30 39 «June 118 68 
9 O RocklandL.& P......... 12 60 5.0 .67 6 Mar. 179 9 
7S Se yom LéF....... 1.20 6.7 1.61 15 June 112 75 
33 O San Diego G. & E...... 14 80 57 1.12 12 July 125 71 
12 S Scranton Electric ........ 16 100 63 1.32 22 Aug. 12.1 76 
6 O Sierra Pacific Pr. ....... 27 160 5.9 2.96 64 July 91 54 
127 S_ So. Calif. Edison ........ 36 2.00 5.6 2.82 NC June 128 71 
27 S So. Carolina E.& G..... 13 70 54 87 55 June 14.9 80 
5 O Southern Colo. Pr. ...... 11 70 64 1.04 21 May 106 67 
164 S Southern Company ...... 14 80 5.7 1.19 9 Aug. 118 67 
12 S So. Indiana G. & E. ..... 24 150 63 2.13 22 Aug. 113 70 
1 O Southern Utah Power .. 13 1.00 7.7 1.67 46 ~=Dec. 78 60 
2 O Southwestern E.S....... 15 26 64 1.40 7 May 107 69 
27 O Southwestern P. S. ...... 21 1.20 5.7 1.47 17. July 143 82 
15 A Tampa Electric ......... 47 2.80 6.0 3.59 23 «July 13.1 78 
94 S Texas Utilities .......... 43 2.08 48 3.25 18 Aug. 13.2 64 
33 S Toledo Edison .......... 12 70 58 92 | June 13.0 76 
8 O TucsonG.E.L.& P..... 33 160 48 2.75 36 «June 120 58 
91 S Union Electric of Mo. ... 21 1.20 5.7 1.26 4 June 167 95 
25 O United Illuminating ...... 44 2.40 5.5 2.73 15 Dec. 16.1 88 
2 O Upper Peninsula Pr. .... 16 1.20 7.5 1.28 D7 June 125 94 
26 S Utah Power & Light .... 31 180 58 2.76 25 Aug. 11.2 65 
aS Vee 5. a P. ........ 25 140 5.6 1.87 11 Aug. 134 75 
18 S Washington Water Pr.... 25 160 6.4 1.69 2 Aug. 148 95 
100 S West Penn Elec. ........ 34 2.20 65 3.25 14 July 105 68 
56 O West Penn Power ....... 38 2.00 5.3 2.32 7 June 164 86 
9 O Western Lt. & Tel. ...... 24 1.60 6.7 2.37 27 June 10.1 68 
20 O Western Mass. Cos. ..... 32. 200 6.3 2.80 33 ~Aug. 114 71 
79 S Wisconsin Elec. Pr. ...... 27 140 5.2 2.12 23 June 12.7 66 
29 O Wisconsin P. & L. ...... 20 120 6.0 1.77 16 June 113 68 
27 S Wisconsin Pub. Ser. .... 17 110 6.5 1.59 27. July 107 69 
PIE ocicicicsns 5.9% 126 73% 
Foreign Companiestt 
187 S Amer. & For. Power .... 84 $ .60 7.5% $2.18 13% _ 3.9 28% 
170 A Brazilian Trac. L.& P... 10 1.00 10.0 2.96 ’ 34. #4 
15 A Gatineau Power ........ 21 1.20 5.7 1.62 25 Dec. 130 74 
26 O MexicanL.& P......... 4 _-_ — 90 105 ~— Dee. 44 — 
8 A Quebec Power .......... 22 1.20 65.5 1.28 10 Dee. 172 9% 
40 A Shawinigan Water & Pr. . 37 1.45¢ 3.9 1.91 4 Dec. 194 76 
17 A Winnipeg Electric ....... 46 240 52 7.09 214 ~—sC~Dee. 65 34 


B—Boston Exchange. A—American Stock Exchange. O—Over-counter or out-of-town 
exchange. S—New York Stock Exchange. D—Decrease. NC—No comparable figures available. 
*If additional common shares have been recently offered, earnings are adjusted to give effect 
to the offering. Percentage change is in the balance available for common stock. Tax savings 
resulting from accelerated amortization of defense facilities are excluded (when separately 
reported). **Based on average number of shares. a—Also regular annual 3 per cent stock divi- 
dend, which is included in the yield. #—Also occasional stock dividends. t—Estimated (rate 
irregular or includes extras). }}—With exception of American & Foreign Power, these stocks 
are also listed in Canada, and the Canadian prices are here used. (Curb prices are affected by 
exchange rates, etc.) 
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AST delays in providing new power 

facilities in the Pacific Northwest at a 
pace consistent with expanding popula- 
tion and industry have prolonged the 
power shortage which began in 1948. Re- 
duced stream flows during the fall months 
of 1951 and 1952 already have resulted 
in curtailment of industrial power and a 
loss in aluminum production to the na- 
tion. Although major additions to the 
region’s power supply are under con- 
struction, several years will elapse be- 
fore these can be brought into full opera- 
tion. Should adverse water conditions 
prevail at any time prior to 1957, the re- 
gion will suffer power shortages unless 
steam-electric plants are constructed, or 
power is obtained from areas with poten- 
tial production above their own require- 
ments. 

Since it is anticipated that northern 
California will have some surplus power 
during this period, the view is held that 
the Northwest shortage could be reduced 
somewhat if the two areas were strong- 
ly interconnected. A report on the feasi- 
bility of the California~-Oregon 230-kilo- 
volt interconnection was recently released 
by the Federal Power Commission, which 
undertook a study of this proposed inter- 
connection in co-operation with the Pa- 
cific Gas and Electric Company, the Bu- 
reau of Reclamation, and the Bonneville 
Power Administration. 

The purpose of the study was to (1) 
determine the amount of surplus power 
in Power Shortage Area 46 (northern 
California and northwestern Nevada) 
that could be made available to the Pacific 
Northwest during the winter season 
when power supply is critical in the latter 
area; (2) determine the need for addi- 
tional power in the Pacific Northwest ; 
(3) develop estimates of the amount of 
surplus hydroelectric energy available in 


What Others Think @ 


FPC Reports on Califor..ia-Oregon 
Interconnection Study 


‘ 





the Pacific Northwest and investigate the 
possibility of using it to replace steam- 
generated power in California; (4) ex- 
plore the possibilities of transferring sur- 
pluses between areas by means of one or 
two 230-kilovolt transmission lines ; and 
(5) to investigate the engineering and 
economic feasibility of the proposed lines. 


‘te study revealed that, in the event 
of adverse stream flow conditions, 
energy shortages or extremely narrow 
margins of surplus will occur during each 
of the storage-control months of the pe- 
riod studied—July, 1954-June, 1957. 
During this same period, the report con- 
tinued, there will be substantial power 
margins in PSA 46 (northern Califor- 
nia). Although the major portion of the 
energy margins is in steam-electric 
plants, and much of it is available only 
during off-peak hours, the report said it 
appears that sufficient power could be 
made available to load two 230-kilovolt 
interconnections almost continuously 
during most months, particularly in years 
of better than adverse flow, 

Two possible interconnections were 
studied. The first was a 230-kilovolt line 
connecting the Bonneville Power Ad- 
ministration’s 230-kilovolt system at 
Klamath Falls, Oregon, with either the 
PG&E system in the Pit-Shasta area of 
northern California or with the Federal 
230-kilovolt system at Shasta plant. Stud- 
ies indicated that the capacity of the tie 
line would be substantially the same 
whether it terminates at the Pit 3 plant 
of the PG&E Company, the Shasta plant 
of the Bureau of Reclamation, or the 
Shasta substation of PG&E. In order to 
determine the feasibility of the line for 
the most expensive southern terminal 
considered, economic studies were based 
on the assumption that the line would 
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loop into the Shasta plant and terminate 
at the Shasta substation (recently re- 
named Cottonwood substation ). 


eh second possible interconnection 
studied was a 230-kilovolt tie be- 
tween the Bonneville 230-kilovolt system 
at Roseburg, Oregon, and PG&E’s Shas- 
ta substation, with a loop into the Shasta 
plant of the Bureau of Reclamation. Tests 
were made on Bonneville’s a-c analyzer 
board to determine the transient stability 
limits of the proposed lines under vari- 
ous system conditions. These tests estab- 
lished the maximum safe loading on the 
proposed line, or lines, when operated in 
conjunction with the existing 125-kilo- 
volt interconnection, 

Since it is anticipated that there would 
be significant uncontrollable power 
swings between these large systems, the 
maximum capacities determined from 
the board studies were reduced by 35 
megawatts to obtain the average transfer 
capacity. The capacities so obtained, 
which included the capacity of the exist- 
ing line, were further reduced by 50 
megawatts to obtain the net increase in 
capacity due to the proposed 230-kilovolt 
lines. 

The report shows the estimated capital 
and annual costs of the proposed inter- 
connection for each of the possible south- 
ern terminals, The costs considered in de- 
termining the economic justification for 
the proposed interconnections are as 
shown in the table below. 


ype Pacific Northwest system is es- 
sentially hydro, the FPC’s report 
notes, and because of the great annual 
variation in stream flows there are large 
amounts of secondary energy available 
except in low flow years. In the PG&E 
Company system, on the other hand, a 
high percentage of its capacity is in 


e 


steam-electric plants, the report said. On 
this system, under typical conditions, 
there would be considerable off-peak 
steam energy available, although even in 
full water years steam-electric genera- 
tion is required for base load operations. 
The report stated: 


Because of these differences, the 
systems tend to complement each other 
and a strong interconnection would re- 
sult in substantial benefits to both areas. 
It would make possible the transfer of 
unusable hydroelectric energy from 
the Pacific Northwest to PSA 46 for 
the replacement of a corresponding 
amount of steam-electric generation. 
During the first twenty-five years of 
tie-line operation, it is estimated that 
an annual average of 280,000,000 kilo- 
watt hours of unusable hydro energy 
in Pacific Northwest, could be deliv- 
ered to PSA 46 load centers if one 
230-kilovolt line is installed, and an 
annual average of 594,000,000 kilowatt 
hours with two lines. The incremental 
costs that would be saved by utilizing 
this energy in lieu of steam-electric 
generated were estimated at 3 mills per 
kilowatt hour, The average annual 
savings due to steam replacement 
would be $796,880 for the first line, 
and $893,640 for the second after mak- 
ing allowance for incremental costs of 
hydro generation. 


to report said the interconnection 
would make it possible to firm up 
some of the Pacific Northwest secondary 
energy by the utilization of steam energy 
which is unusable under the PSA 46 
load curve. It is estimated that with one 
230-kilovolt line, 58 megawatts of sec- 
ondary energy could be firmed up during 
the first twenty-five years of operation, 
and that with two lines it would be pos- 


Annual Cost 
Capital Cost Federal Financing Private Financing 
Klamath Falls-Shasta Substation .. $6,442,000 $456,170 $ 834,960 
Roseburg-Shasta Substation ...... 9,404,000 646,860 1,199,810 


Both lines are via the Shasta power plant and include costs for line and substation facilities 
necessary to loop into the Shasta plant. 
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sible to increase the firm capacity of the 
Pacific Northwest by about 159 mega- 
watts, These benefits were evaluated in 
the study as the difference in cost of firm- 
ing the hydro in the Pacific Northwest, 
by steam energy from PSA 46 (incre- 
mental production costs), and the costs 
of firming the hydro by means of a new 
steam-electric plant in the Pacific North- 
west. The average annual values on this 
basis were estimated to be $376,000 for 
the first line and $648,300 additional for 
the second. 

“In the event of an adverse year in 
the Pacific Northwest during the period 
1954-57,” the report continued, “the pro- 
posed interconnections would be of par- 
ticular value in alleviating the power 
shortage. It would greatly reduce, if not 
eliminate, the need for curtailment of 
both firm and interruptible power. No 
monetary values were given these bene- 
fits although it is recognized that they 
would be substantial.” The total evalu- 
ated benefits and the total costs of the 
proposed interconnections were com- 
pared, and it was found that the benefits 
exceeded the costs by appreciable 
amounts in all cases, 

When the studies, upon which the re- 
port is based, were nearing completion, 
the California Oregon Power Company 
announced plans for major changes in its 
transmission system, According to its 
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plans a 230-kilovolt backbone transmis- 
sion line would extend throughout the 
company’s service area. Should these lines 
be constructed, the FPC report stated, 


the second interconnection would be 
greatly simplified, and could be completed 
by constructing a 230-kilovolt line from 
the terminus of the California Oregon 
Power Company line at Delta, Cali- 
fornia, to the Shasta power plant and/or 
the Shasta substation, a maximum dis- 
tance of about 41 miles. 


N summarizing conclusions reached 

from the study, the report stated that 
the proposed interconnection would af- 
ford distinct benefits in alleviating any 
power shortages occurring in the Pacific 
Northwest in the period 1954-57 and pos- 
sibly thereafter ; it would conserve fuel 
in California by making available for re- 
placement of steam-electric energy in that 
area large amounts of hydroelectric en- 
ergy from the Pacific Northwest which 
would otherwise be wasted; it would 
utilize surplus steam-electric energy from 
PSA 46 which when combined with sec- 
ondary energy in the Pacific Northwest 
would increase the firm energy available 
in that area; and, finally, that the pro- 
posed interconnection would be feasible, 
both from an engineering and economic 


standpoint. 
—F. M. 





Notes on Recent Publications 


THE AMERICAN COMPETITIVE Economy. The 
Chamber of Commerce of the United States 
has a new, glamorous project. It wants to 
start economic discussion groups throughout 
the country. To give such groups a start, the 
chamber has turned out a series of seventeen 
booklets, ranging from 18 to 56 pages, that 
can be highly recommended. The experts 
who wrote the booklets have used all the 
tools developed by modern empirical re- 
search. No pertinent economic subject is 
ignored, including giantism in business and 
protectionism in foreign trade. Tax prob- 
lems are laid out for the decision of the 
study groups, and labor will find much to 
approve and ponder. The American Competi- 
tive Economy. Seventeen pamphlets. Cham- 
ber of Commerce of the United States, 
Washington, D. C. 1953. Price, $6. 


THE Union Contract CLAusE FINDER. Rec- 
ommended as a must for all labor negotiators 
and a very valuable tool for all echelons of 
management is this new publication. It is 
based upon a painstaking analysis of 3,000 
union contracts and presents the best think- 
ing of the outstanding labor negotiators in 
the country on contract clauses which re- 
peatedly show up in management-union 
negotiations. 

Under appropriate headings are presented 
specific contract items with clauses which 
have been selected because they will work, 
be acceptable to unions, and protect the 
prerogative of management. The Union 
Contract Clause Finder, by the staff of 
Employee Relations Bulletin. National Fore- 
men’s Institute, New London, Connecticut. 
1953. Price, $7.50. 
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The March of 
Events 


In General 


FPC Examiner Files Decision 


A was filed recently by Pre- 
siding Examiner William J. Cos- 
tello of the Federal Power Commission 
issuing a 50-year license to California 
Oregon Power Company, of Yreka, 
California, for a proposed hydroelectric 
project on the Klamath river in Klamath 
county, Oregon. 

The license, however, is conditioned 
to require that the company may not 
commence construction until it has 
reached an agreement with the Depart- 
ment of the Interior for the continued 


utilization after 1967 of water stored by 
an upstream Federal reclamation dam. 

The proposed project would be vir- 
tually a stream flow plant, and depend- 
ent upon releases of water from the gov- 
ernment’s Link river dam at the outlet 
of Upper Klamath Lake. Estimated to 
cost about $9,000,000, it would include 
a diversion dam, 52 feet high and 310 
feet long, which would divert water 
through a long tunnel to a powerhouse 
containing two 37,000-horsepower water 
wheels connected to two 25,000-kilowatt 
generators. 


Kentucky 


Gas Rate Increase Approved 


HE state public service commission 
recently approved a $251,212-a- 
year rate increase for Central Kentucky 
Natural Gas Company. 
The company had asked for $349,000. 


New 


Plan Called Socialism Bar 


HE chairman of the New York 
State Power Authority said recent- 
ly that its proposal to develop more 
power at Niagara Falls would erect a 
“bulwark against Socialism.” John E. 
Burton told the Albany Kiwanis Club 
that the authority “would develop the 
power in co-operation with the private 
utilities, and not in competition with 
them.” 
The authority and five utility com- 
panies seek Federal authorization to join 


It said the additional money was needed 
to meet higher material costs and in- 
creases in the wholesale rates it pays. 
The commission’s order said the in- 
crease would make the company’s gross 
income approximately $3,010,000 a year. 


3 
York 


Canada in a multimillion-dollar project 
that would triple the power output from 
the falls. 

Burton said it would be “creeping 
Socialism” for the state to develop the 
power and sell it directly to consumers. 
“There is no reason why the state should 
engage in the transmission of power,” he 
said. 


Seeks Rise in Home Rates 


HE trend toward increasing use of 
heavy electrical appliances in homes 
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is causing inequities in residential elec- 
tric rates that can be removed only by 
new rate schedules, the Long Island 
Lighting Company argued recently be- 
fore the state public service commission. 
The concern’s proposed rates would 
raise the average bill about 3 cents a 
month, it was said. 

The utility described panel heating 
and electrical water pumps as devices 
that caused such heavy drains as to ne- 
cessitate redesign of transmission and 
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production equipment. The problem 
arises not from the amount of electricity 
used in any period, the company ex- 
plained, but from the number of kilo- 
watts that must pass into a house at a 
given moment. 

Under present schedules, a rate engi- 
neer for the company testified the aver- 
age consumer of electricity pays part of 
the cost of supplying the heavy users, 
whose ranks were said to be increasing 
rapidly. 


Pennsylvania 


Atomic Power Use Studied 


UQUESNE LIGHT CoMPANY early 
this month announced it was study- 
ing the use of atomic energy for the pro- 
duction of electric power. The utility, 
which serves 420,000 customers in Penn- 
sylvania, has joined with Walter Kidde 
Nuclear Laboratories, Inc., of Garden 
City, New York, in making an agree- 
ment with the Atomic Energy Commis- 
sion for the project. 

Under the contract with the AEC, the 
two companies will investigate nuclear 
reactors now in operation and under de- 
sign or construction, and the commission 
will give them access to information and 
make available some of its personnel and 
that of its contractors for consultation 
purposes. 

Because of its access to relatively low- 
cost coal in western Pennsylvania, Du- 
quesne Light has been able to generate 
electricity from coal at a cost far less per 
ton than the average paid by utilities 
throughout the country. Although it is 


doubtful that atomic energy could com- 
pete with coal as a low-cost fuel in the 
Pittsburgh area for some years to come, 
the utility said it is exploring its poten- 
tialities “in order to insure the com- 
pany’s continuing production of elec- 
tricity at minimum cost.” 


Asks Gas Rate Rise 


HE Peoples Natural Gas Company 

has asked the state public utility 
commission for a $5,300,000 rate in- 
crease, effective December Ist, that 
would raise charges about 13 per cent 
for 226,000 domestic, commercial, and 
industrial consumers in western Penn- 
sylvania. 

The increase would be added to a 
$4,900,000 rate rise already granted, ef- 
fective October 15th. 

The utility’s president said the new 
rate schedule was needed to meet rising 
costs not covered by the previously ap- 
proved increase and to meet an earnings 
deficiency of $1,800,000. 


Utah 


Rate Increase Application Filed 


rN application for permission to raise 
all its natural gas rates approxi- 
mately one cent per thousand cubic feet, 
to offset increased costs of its purchased 
supplies and higher royalties, was filed 
with the state public service commission 
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on October Ist by the Mountain Fuel 
Supply Company. 

The company’s president said the pro- 
posed rates would cover only the higher 
price the company pays for its com- 
modity and would not increase the rate 
of return. 
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Progress of Regulation 


Debt Amortization Not Included in Cost of Capital 


A company’s application for a rate 
increase was denied by the Wis- 
consin commission, except to the extent 
necessary to cover the increased cost of 
purchased gas, where present rates were 
yielding a return of 6.3 per cent on a 
revised rate base. The commission ex- 
cluded from the rate base about $36,000 
representing production piant aban- 
doned with the introduction of natural 
gas but allowed the annual amortization 
of the plant as an expense allowance. 

The working capital allowance was re- 
duced in recognition of the fact that 
about 75 per cent of income tax accruals 
were available at all times to meet the 
company’s cash needs. 

An attempt by the company to deter- 
mine the return requirement from its 
cost of capital including amortization of 
debt was disallowed by the commission 
with this comment: 


While debt may properly be amor- 
tized with cash generated within the 
business it is not the function of the 
rate of return to provide cash for the 
amortization of debt. To allow an ad- 


= 


ditional return to cover the amortiza- 
tion of debt would, in effect, require 
consumers to share in the capital cost 
of the enterprise without participat- 
ing in the earnings thereof. It would 
violate the fundamental concepts of 
regulation. 


The commission attached a refund 
provision to its allowance of an increase 
of a flat .2 cent per hundred cubic feet 
to cover the increased cost of purchased 


natural gas. This provision required the 


company to pass along that portion of 
the refund applicable to the period sub- 
sequent to the effective date of this order 
in the following manner: The total dol- 
lars of the refund applicable to the pe- 
riod subsequent to the effective date of 
this order shall be divided by the total 
hundred cubic feet of gas sold during the 
same period and the amount a hundred 
cubic feet so determined shall then be 
refunded to all customers in proportion 
to the hundred cubic feet of gas sold to 
each customer within said period. Re 
Wisconsin Southern Gas Co, 2-U-4000, 
August 7, 1953. 


Parties Unhurt by Holding Company Reorganization Plan 
May Not Appeal from Approval Order 


TS United States Court of Appeals 
affirmed a judgment of the district 
court approving an amended holding 
company reorganization plan on the 
ground that the parties appealing pre- 
sented no “case or controversy.” The 
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appeal was taken by the Public Com- 
mon Stockholders’ Protective Commit- 
tee. It complained about one provision 
of the plan settling certain intercompany 
claims. The settlement provided that the 
holding company should pay to the pub- 
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licly held class A stockholders $1.25 per 
share more than was paid to the holders 
of the publicly held common stock. 

The common stockholders did not 
claim that what was paid to them was too 
small. It simply said in general that the 
provision should not be in the plan. The 
court pointed out that these stockhold- 
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ers were not hurt by anything which had 
been done and, consequently, held that 
they had no more standing to complain 
than “would any stranger on the street 
who read about the litigation and disap- 
proved the result.” Re Arkansas Nat 
Gas Corp. et al. No. 11,041, May 28, 
1953. 


e 


Fee Allowance in Holding Company Reorganization Denied 


HE United States Court of Appeals 

denied an individual’s claim for 
compensation for services rendered in a 
holding company reorganization where 
his firm had traded in securities of the 
debtor corporation’s subsidiaries. The 
subsidiaries and the holding company 
were operated more or less as a single 
enterprise although their assets were not 
commingled and separate corporate en- 
tities were maintained. 

Services for which compensation was 
sought had been rendered in the organi- 
zation and work of the 7 per cent pre- 
ferred stockholders’ committee. Prior to 
the committee’s organization, some of 
the stock had been sold to the claimant’s 
wife. 

She sold this stock at a substan- 
tial profit after the organization. The 


court concluded that this sale precluded 
the fee allowance. 

The claimant contended that his wife 
sold the stock to a purchaser who was 
acquiring that stock along with other 
shares in connection with a plan to have 
the reorganization proceedings dismissed 
and that the sale was motivated by his 
conception of what was best in reorgani- 
zation strategy. The court, however, 
did not believe that this justified the al- 
lowance of a fee. 

The court also held that individual se- 
curity holders had no standing to appeal 
from certain allowances made to counsel 
for a committee for another class of se- 
curity holders where they did not appear 
in the court below to object to such fees. 
Re Central States Electric Corp. Nos. 
6616, 6621, July 16, 1953. 
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Meter Electric Rates Substituted for Flat Rates 


HE Montana Board of Railroad 

Commissioners, ex officio public 
service commission, authorized the 
Mountain States Power Company to 
substitute meter rates for flat rates. Ob- 
vious discriminations would be eliminat- 
ed and users would be paying for only 
such service as they actually used. Flat 
rates discriminate against the smaller 
user and tend to induce waste. 

The company has experienced a sub- 
stantial growth in demand for electric 
service during the past several years. It 
now purchases additional energy require- 
ments from the Bonneville Power Ad- 
ministration under a 20-year contract. 
Substantial savings are being realized by 
the company by virtue of this contract. 
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The commission concluded that these 
savings should be passed along to the 
consumer. The adoption of the new rate 
schedule will substantially reduce the 
cost of service to a majority of the com- 
pany’s existing users. 

Schedules being closed out provide 
for service to each customer through sev- 
eral meters or by flat rate charges. The 
new rates provide for one meter service 
to each customer. The new rate schedule 
was considered beneficial to the consum- 
er because of the need for only one meter 
and one system of wiring. The billing is 
more understandable to the customer. 
Furthermore, the fact that there is only 
one meter to read makes for less time 
consumed in the over-all meter readings. 
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This, too, results in a saving which can 
be passed on to the user. Re Mountain 


e 


States Power Co. Docket No. 4088, 
Order No. 2400, August 5, 1953. 


Sewerage Extensions at Company Expense Dependent upon 
Financial Status 


FN gers to require a water com- 

pany to extend sewerage service at 
its sole expense was dismissed by the 
New Jersey Board of Public Utility 
Commissioners. The company had sub- 
mitted a plan calling for customer con- 
tributions which was unsatisfactory to 
the proposed customers. 

The board recognized the fact that 
from a strictly physical or construction 
viewpoint the extension would be rea- 
sonable and practicable. The company’s 
financial condition, however, was anoth- 
er factor to be considered. A consider- 
able operating cost had been experienced 
on sewerage operations. Revenues to be 
derived from the extension would not 
equal, or at most would barely equal, in- 
terest costs on the total outlay required. 


e 


The board said that no matter how de- 
sirable the extension may be from the 
viewpoint of prospective users of the 
service, there is, under the law, no basis 
for an order requiring extension by the 
company at its cost and expense, 

A company plan providing for cus- 
tomer contributions was considered rea- 
sonable. Under such a plan the com- 
pany would receive a return of 4.7 per 
cent on the extension investment, which 
was considered not excessive. Since the 
company offered to install service under 
terms and conditions found not to be un- 
reasonable, no order requiring the instal- 
lation of the extension upon such terms 
appeared necessary. Township of Lake- 
wood v. Lakewood Water Co. Docket 
No. 7351, June 17, 1953. 


Parent Company’s Tax Savings on Consolidated Return 
Offset by Local Company’s Increased Expenses 


‘ e~ Maryland commission, in mak- 
ing temporary rates permanent for 
a telephone company, considered such 
rates, producing a return of 5.90 per 
cent, to be fair and reasonable. Since a 
proper capital structure was considered 
in fixing a return on temporary rates, it 
was Said that it would be unjust not to 
allow the company to earn the rate found 
to be reasonable after consideration of 
such a capital structure. 

As in the proceeding fixing temporary 
rates, the people’s counsel claimed that 
tax savings effected by the company’s 
parent in filing a consolidated return 
should result in savings to the local com- 
pany. The commission again rejected 
such claim, saying that regardless of 
what position may hereafter be taken, 
recent wage increases, for which no pro- 
vision had been made in any of the esti- 
mates used in the present proceeding, 


would increase the company’s operating 
expenses much more than any conceiv- 
able adjustment of Federal income taxes 
could add to the company’s income. 

Commissioner Davis, in a dissenting 
opinion, saw no necessity of converting 
the temporary into permanent rates on 
the basis of one or two full months’ op- 
erating statement. The temporary rates 
were to remain in effect for nine months, 
and an additional three months if neces- 
sary. If consideration were given to 
permanent rates after such a period, ac- 
tual expense would be known and not be 
a subject of speculation, especially as to 
savings from conversion from manual 
to dial. Further, the actual revenues and 
the actual increase in rate base would, 
likewise, be definite and not mere esti- 
mates. Re Chesapeake & P. Teleph. Co. 
Case No. 5257, Order No. 50284, Sep- 
tember 11, 1953. 
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Other Important Rulings 


Fees operating two departments, 
commented the Kentucky com- 
mission, should not allow the subsidiza- 
tion of the department operating at a 
loss by the profitable department but 
should charge each department with a 
reasonable and just proportion of joint 
expenses. Re Union Light, Heat & P. 
Co. Case No. 2547, July 22, 1953. 


The Maryland Court of Appeals com- 
mented that a commission, while it has a 
duty to see that no change in the opera- 
tion of public utilities should be made 
which would work to public detriment, 
has no right to insist that the public be 
benefited as a condition to a change of 
ownership. Montgomery County v. 
Public Service Commission, No. 14, 98 
A2d 15. 


The Indiana Supreme Court declared 
commission findings, purportedly the 
basis for an order approving the lease of 
a motor carrier certificate, insufficient 
where the findings of ultimate facts did 
not contain the substance of the certifi- 
cate held by the lessor, the substance of 
certificates held by the lessee, the sub- 
stance of the contract constituting the 
lease, the responsibility and capacity of 
the lessee to render satisfactory and ade- 
quate service under the leased certificate, 
and the existence of any outstanding 
freight damage, loss, or overcharge 
claims against both the lessor and the 
lessee. Indianapolis & Southern Motor 
Express v. Public Service Commission, 


112 NE2d 864. 


A carrier contracting with a home- 
rule municipality to collect trash and 
garbage did not fall within the Colorado 
commission’s jurisdiction where such 
agreement reserved all authority to the 
municipality and was merely a practical 
and expedient manner of exercising the 
municipality’s duty to keep the city free 
from accumulated trash and garbage as a 
health measure. Re Estes (Garbage 


Service Co.) Application No. 12060, De- 
cision No. 40811, July 2, 1953. 
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The Ohio Supreme Court considered a 
commission order denying discontinu- 
ance of certain passenger trains to be 
unreasonable and unlawful where the 
particular trains operated at a substan- 
tial loss, where no evidence was offered 
in opposition to the application, and 
where no municipality or community 
which would be affected made any pro- 
test or entered an appearance. Baltimore 
& O. R. Co. v. Public Utilities Commis- 
sion, 113 NE2d 240. 


A Federal district court, upon reor- 
ganization of an interstate railroad, did 
not disturb Interstate Commerce Com- 
mission findings and conclusions as to 
valuation and capitalization where legal 
standards were applied, and did not re- 
view the commission’s appraisal of the 
weight to be given to testimony of ex- 
pert witnesses, since questions of capitali- 
zation and valuation are matters pri- 
marily for the commission. Re Wiscon- 
sin Central Railway Co, 112 F Supp 
916. 


The Pennsylvania Superior Court 
ruled that absolute necessity for a pro- 
posed motor carrier extension service 
was not a requisite factor and that it was 
not necessary to establish a present de- 
mand for service in every square mile of 
the territory certificated, proof of neces- 
sity within the area generally being con- 
sidered sufficient. Zurcher v, Public 
Utility Commission, 98 A2d 218. 


The superior court of Pennsylvania 
said that the matters for consideration 
when a railroad seeks to change an 
agency station to a nonagency one are 
the volume and nature of the business 
transacted at the station, the proximity 
and accessibility of other stations, the 
ratio of cost of maintenance, including 
both out-of-pocket and over-all ex- 
pense, to revenues received, the incon- 
venience to the public resulting from the 
removal of the agent, and the nature of 
services remaining or to be substituted. 
Rydal-Meadowbrook Civic Asso, v. 
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Public Utility Commission, 98 A2d 481. 


The New Jersey board dismissed, for 
failure to sustain the burden of proof, a 
proceeding involving filed tariffs provid- 
ing for a purchase gas adjustment clause, 
where the company presented only bal- 
ance sheets and income statements pur- 
portedly reflecting current conditions 
and on a pro forma basis. Re New Jer- 
sey Nat. Gas Co. Docket No. 7613, Sep- 
tember 9, 1953. 


The Colorado commission considered 
taxicab operations in a municipality 
prior to the date voters delegated juris- 
diction over such operations to the com- 
mission to be sufficient proof of public 
convenience and necessity upon applica- 
tion for authority to extend such service. 
Re Publix Cab Co. et al. Application 
Nos. 12444-Extension et al. Decision 
No. 41032, July 28, 1953. 


The Colorado commission approved a 
motor carrier extension for the trans- 
portation of livestock, notwithstanding 
existing carriers in the territory, where 


the applicant was unable to give com- 
plete service because of its restricted au- 
thority and where the area in question 
was undeveloped, with less than average 
communication facilities, and was en- 
titled to a carrier to take better care of 
shipping needs. Re Vancil (Vancil 
Truck Line) Application No. 12342-Ex- 
tension, Decision No. 40843, July 9, 
1953. 


Although the commission has no au- 
thority to create or establish a public 
highway, ruled the Indiana Supreme 
Court, it has the power to grant or re- 
fuse authority to establish a crossing at 
a grade approximately 7 feet higher 
than the existing elevation of railroad 
rails. Public Service Commission v. 
Fort Wayne Union R. Co. 111 NE2d 
719. 


The Utah commission canceled filed 
rates for service rendered by a motor 
carrier over a route which it had not 
been authorized to serve. Re Wally’s 
Motor Line Tariff, Docket No. 93, 
August 28, 1953. 
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Important addresses on legal, economic, financial, 

and other problems, delivered before the Public 

Utility Law Section of the American Bar Association 
at Boston, September 24, 25, 1953. 





Development of the Regulation of Transportation 
During the Past Seventy-five Years* 


By JOHN B. PRIZER** 


EW areas of governmental regulation 

of business affect more vitally the 
general welfare of the United States 
than does the regulation of transporta- 
tion. The vast network of railroads, 
highways, rivers, and canals which cover 
the face of the country, the airways above 
it and the pipelines beneath it—this net- 
work is in a very real sense the arterial 
and venous structure upon which trade 
and commerce depend. Because the var- 
ious agencies of transportation serve the 
needs of commerce, industry, agricul- 
ture, and defense, the manner in which 
they are regulated as well as operated af- 
fects not only the whole economy of the 
nation, but the daily life of all individuals 
who are a part of or who are benefited 
by the processes of production and dis- 
tribution of goods and services. The 
transportation industry, it has been esti- 
mated, represents about 7 per cent of the 
total national income, and over 3 per cent 
of the total national labor force, while 
the total investment therein is over thirty- 
five billions of dollars. 


5 economic and commercial im- 
portance of transportation alone af- 
fords ample justification for the discus- 
sion of its regulation before any group; 
but there are several further reasons why 





* Acknowledgment is made to George L. 
Haskins, special attorney in the Pennsylvania 
Railroad Legal Department and professor of 
law in the University of Pennsylvania, for his 
substantial and valuable assistance in the prep- 
aration of this paper. 


** General counsel, The Pennsylvania Rail- 
road Company. 
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it is an especially appropriate subject of 
discussion before such a gathering as is 
here this morning. In the first place, 
transportation is regulated very largely, 
though by no means wholly, through the 
instrumentalities of independent govern- 
mental agencies, principally the Inter- 
state Commerce Commission; and the 
legal and constitutional problems arising 
out of the activities of these bodies are of 
major interest to lawyers whether or not 
their specialty lies in the field of public 
utility law. Important segments of ad- 
ministrative and constitutional law have 
grown out of activities of these commis- 
sions, and their work affords significant 
illustrations not only of the application of 
that law but of regulation by govern- 
mental commissions generally. 

In the second place, since the responsi- 
bility for the welfare of so many agencies 
of transportation lies largely with the 
commissions, it is important to inquire 
how effectively that regulation operates, 
whether its operation is within the scope 
of the purposes for which it was de- 
signed, and whether that scope should be 
modified in furtherance of the national 
interest in transportation. In the third 
place, the type of instrumentality em- 
ployed for this regulation — the inde- 
pendent commission—is one which has 
also come to be employed in other areas 
of regulation, such as communication, 
power, trade, and security issuance, fol- 
lowing the examples earlier set in trans- 
portation. Accordingly, the question of 
the desirability of this mode of regula- 
tion, by an independent commission as 
opposed to an executive department, and 
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the general question of the relation of 
the independent commission to other 
branches of the government, are ques- 
tions which concern all students of our 
form of government, and, of course, par- 
ticularly members of the bar, 

Finally, since Federal regulation of 
transportation began sixty-six years ago, 
nine years after the formation of the 
American Bar Association, this topic is 
an especially fitting one for discussion at 
this seventy-fifth anniversary meeting of 
the association. 


To subject of this paper—the de- 
velopment of transportation regula- 
tion during the last three-quarters of a 
century—is obviously so extensive that 
it cannot be covered in any detail. In 
fact, the history of that regulation is to a 
very considerable extent an economic 
history of the United States for the pe- 
riod involved. Many of the steps which 
were taken forty, fifty, or even sixty 
years ago, although of importance to 
economists and historians, no longer 
have relevance to the problems with 
which lawyers, legislators, and adminis- 
trators are confronted today. Neverthe- 
less, much of the experience of that pe- 
riod is of value today as providing mark- 
ers which can guide our evaluation of 
present regulatory processes, as well as 
our consideration of future adjustments 
and changes. 

It is accordingly my purpose, in pre- 
senting this paper, not merely to review 
the important legislative and judicial 
developments pertaining to the regula- 
tion of transportation, but to discuss its 
present-day effectiveness from the 
standpoint of the problems it was and is 
designed to meet. At the same time, I 
propose also to discuss a few of the more 
important problems engendered by the 
administration of such regulatory legis- 
lation and by the conflicting policies pur- 
sued in this field by the Federal govern- 
ment and by the state governments. 

The development of transportation 
regulation during the past seventy-five 
years falls naturally into four periods 
or stages, each of which is character- 


ized by a particular and different set 
of economic and regulatory factors and 
events. First is the period prior to 1920, 
during which the principal provisions of 
what we know as the Act to Regulate 
Commerce were developed. This was a 
period of repressive and disciplinary 
measures, directed chiefly against the 
railroads, and enacted for the most part 
to eliminate abuses or threatened abuses 
resulting from the expansion of that in- 
dustry which took place in the great 
growth of our country after the Civil 
War. Next is the period from 1920 to 
1933, during which the policy of gov- 
ernmental restraint gave way in some 
measure to an affirmative policy de- 
signed to provide the country with an 
adequate and efficient system of trans- 
portation. Third is the period from 
1933 to 1940, the period of the depres- 
sion and of the appearance of competi- 
tion between the railroads and new and 
rival modes of transportation—the mo- 
tor carriers and the airways. This pe- 
riod was characterized by efforts on the 


.part of Congress and other regulatory 


authorities to regulate these new trans- 
portation agencies and to work them 
into the scheme of regulation already de- 
veloped for the railroads to the end that 
there should exist an over-all system of 
transportation, adequate for the needs of 
commerce and defense. Finally is the pe- 
riod which began in 1940, in which the 
harmfulness of outmoded restraints and 
the failure of legislation to correct the 
inadequacies of the regulatory pattern 
were highlighted and brought into sharp 
focus by the impact of the Second World 
War and by the stress of the inflationary 
period which followed. 


I. 


_* regulation of transportation 
may be said to begin in 1887 with 
the enactment of the Act to Regulate 
Commerce. However, in order to under- 
stand that legislation and the problems it 
was designed to meet, the antecedent his- 
tory of trade and carrier regulation at 
common law and in state legislation is 
important. 
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APPENDIX 


In medieval English law it was recog- 
nized as early as 1367 that persons en- 
gaged in what were termed “common” 
trades or callings were subject to duties 
and responsibilities which did not apply 
to others.? Trades or callings were said 
to be “common” when engaged in as a 
usual practice, as opposed to intermittent 
practice or special agreement.2 Thus, a 
“common carrier” denoted one engaged 
in the business of carrying as a trade. 
Among the special duties imposed upon 
common carriers were the duty of care 
and the duty to serve. It has been sug- 
gested that the duty of care imposed upon 
those engaged in a common calling was 
based upon the deceit which the person 
engaged in a common calling practiced 
on the plaintiff when he induced the 
plaintiff to trust him and engage his serv- 
ices by the implied representation that he 
was skilled in his trade, but failed in the 
exercise thereof.* Although the duty to 
use care was applied to all common call- 
ings, the duty to serve was applied only 
to those common callings which were 
considered to be affected with a high de- 
gree of public interest, because of the 
extent of public dependence upon them 
-——a dependence which came sharply to 
the fore as a result of the public emer- 
gency created by the Black Death in the 
fourteenth century and which eventually 
became crystallized into the concept of 
being affected with the public interest.5 
The duty to serve thus became a dis- 
tinguishing characteristic of the class of 
businesses known today as “public call- 
ings.” 


Sh special liabilities of innkeepers 
come to mind at once in this connec- 
tion. Generally speaking, an innkeeper 
has a duty to receive guests and he is 
liable for the loss of his guests’ goods, 
unless it results from specified causes 
clearly beyond his control.6 Substantial- 
ly similar common law liabilities were 
imposed on common carriers. In 1518 it 
was said that if a common carrier go by 
dangerous ways, or in the nighttime, and 
is robbed, he is liable; and, again, if he 
overload his horse, and goods are dam- 
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aged, he is also liable. A contract to re- 
lieve a common carrier of this liability 
was void.” 


HUS, in early carrier law, the bail- 

ment responsibility was an impor- 
tant one, and, as in the case of the inn- 
keepers, the carrier was held liable for 
losses except when occasioned by defined 
causes not within his control.* Since, in 
addition, the carrier had a duty to serve, 
his rates had a tendency to reflect the 
special service which he thus rendered. 
Moreover, he was often in position to 
exact rates in excess of what was thought 
to be the worth of his service. It is, 
therefore, not surprising that the courts 
early undertook to entertain complaints 
against carriers’ rates and subjected 
them to the test of reasonableness.™ 
However, there came to be a substantial 
difference of opinion, in the early deci- 
sions in this country, as to whether or 
not the common law forbade unjust dis- 
crimination in rates.? According to one 
view, a shipper had a right to a reason- 
able rate, and, if the rate paid by him 
was reasonable, he had no standing to 
complain of lower rates granted to oth- 
ers. But “the weight of authority in 
this country was in favor of an equality 
of charge to all persons for similar 
services.” 

These and related common law prin- 
ciples, together with certain legislative 
controls such as were included in the 
charters of turnpikes™ and ferry cor- 
porations,™ served sufficiently to protect 
the public prior to the expansion in and 
development of railroad transportation 
in the nineteenth century. With this de- 
velopment, the emphasis which had 
theretofore been primarily on the liabil- 
ity of carriers growing out of the serv- 
ices rendered turned increasingly in the 
direction of legislation designed to con- 
trol the effect of carrier operations upon 
the needs of trade and commerce. The 
rapidly growing railroad industry be- 
came the area in which an entirely new 
means of regulation was developed. This 
began with the state commission move- 
ment. 
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Lge to 1850, the railroads were re- 
garded with great favor by the gov- 
ernment, and by the public generally, 
because their development was viewed as 
essential to the development of trade and 
to the opening up of large stretches of 
new country.'* For these purposes, turn- 
pikes and canals were inadequate, since 
their efficient use was hampered by 
geographical and climatic conditions and 
also by the comparatively primitive na- 
ture of their art of locomotion. Railroad 
building became almost a mania. Cities 
and counties vied with one another in 
subsidizing new routes, and the national 
government assisted with extensive land 
grants.8 Liberal charters further aided 
the railroads’ growth, and few regula- 
tions interfered with their free develop- 
ment.'® Indeed, a chief concern of many 
people was that railroads would not be 
built as quickly as they were required.” 
But, as the lines increased in number, 
competition for traffic likewise increased 
and with it the need for further revenue. 
To meet this need the carriers seized 
upon the means most natural in a free 
economy. At points where competition 
was intense, they resorted to price cut- 
ting, and this in turn frequently resulted 
in rates below cost. On the other hand, 
in areas where there was little or no com- 
petition from a rival line, the shipper was 
often charged extremely high rates for 
service. Large shippers could frequently 
command their own rates, but smaller 
shippers, whose business was less finan- 
cially attractive, had less bargaining 
power and could be forced to pay high 
rates.’8 


N the face of these developments, 

many of the early railroad charters 
and general corporation laws contained 
provisions designed to ensure reasonable 
rates, as well as adequate safety pro- 
visions,” and sound financial adminis- 
tration.*4 But these methods of regula- 
tion proved unsatisfactory because of a 
lack of expert knowledge with respect 
to railroad enterprises on the part of the 
state legislatures.” Rapidly changing 
conditions in a growing and complex in- 
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dustry could not be dealt with effectively 
by legislation without such expert knowl- 
edge. Accordingly state commissions 
were created, as fact-finding bodies at 
first—adjuncts to the legislatures—to 
deal with ad hoc situations as they 
arose.2 For example, in Connecticut a 
commission was established to super- 
vise the carrying out of charter provi- 
sions (1832) ; in New Hampshire, safety 
inspection (1844); in Rhode Island, to 
prevent discrimination in rates and serv- 
ices (1844) ; and in New York to arbi- 
trate disputes arising out of condemna- 
tion (1850) .*4 

The increasing size and complexity of 
the railroad industry and its problems 
soon outgrew these ad hoc commissions 
and an integrated approach to the gen- 
eral problem of railroad regulation be- 
came necessary. This need gave rise to 
the development of the first permanent 
state commissions, the so-called “advi- 
sory commission,” of which Massachu- 
setts soon (1869) became the model. 
This type of commission had sweeping 
authority to investigate the financial and 
physical conditions of the railroads, to 
inquire into the reasonableness of rates, 
and to propose legislation upon any 
phase of railroad operations or of the in- 
dustry generally ; but it had no power in 
any of these matters except to report its 
findings and rely on public opinion to 
enforce compliance.2® Generally speak- 
ing, these sanctions were sufficient ; for, 
in the East, many abuses incident to the 
earlier period of rapid railroad growth 
had disappeared, and relative stability 
had been introduced” in the 1870's, The 
advisory commission was adopted in 
most of the New England states and also 
became the model for other states, such 
as New York and Wisconsin.* In 1887 


there were 15 such commissions.®® 


T or about the same time, a second 
type of state commission — what 

may be termed the “regulatory type”— 
made its appearance in the Midwest. Un- 
like the advisory boards of the eastern 
states, these western commissions were 
charged with the duty of actually fixing 
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maximum rates and were endowed with 
the authority to enforce their orders, 
thereby exercising affirmative control 
over the transportation facilities subject 
to their regulation.*® This regulatory 
type of commission was in large measure 
the outgrowth of the granger move- 
ment.*4 The overdevelopment of rail- 
road systems in the partially settled Mid- 
west had led to particularly severe rate 
cutting at competitive points; and the 
farmer, dependent on the railroads to 
move his crops, but located at noncom- 
petitive points, was at their mercy. De- 
clining prices of agricultural commodi- 
ties resulting from overproduction were 
in part responsible for the outcry against 
high railroad rates and against what was 
charged by the granger leaders to be the 
dominance of their economic life by rail- 
road corporations owned and run by 
eastern interests. Farmer protest led 
directly to the establishment of the reg- 
ulatory commissions, first in Illinois in 
1870, later in Minnesota (1871), and, 
under the intensified demand caused by 
the panic of 1873, in Iowa, Wisconsin, 
and Missouri in that year.* Illinois, the 
seat of the granger movement, provides 
a typical example of legislation forbid- 
ding discriminations in rates and serv- 
ices and giving to the state commission 
power to fix maximum rates which were 
declared to be prima facie reasonable.** 

Although such legislation was de- 
nounced by railroad interests as unwar- 
ranted interferences with private busi- 
ness,** and its validity attacked as in vio- 
lation of charter provisions, the courts, 
sensitive to the public interest involved, 
sustained the power of the legislature to 
exercise broad control with respect to the 
establishment of rates,®* subject only to 
judicial review by the courts so as to 
comport with the requirements of due 
process.27 In Munn v. Illinois (1877) 
the Supreme Court held that it was with- 
in the proper exercise of the police power 
for a state to regulate businesses “clothed 
with a public interest.’”’** 


i the course of the next decade, strong 
commissions of the Illinois type ap- 


peared not only in other midwestern 
states but also in the South and even in 
New England.®® In 1887, there were ten 
commissions of the regulatory type.*® In 
addition to the power to determine and 
enforce rates, these commissions general- 
ly had the powers of the so-called ad- 
visory commissions ; for example, safety 
inspection and the right to examine ac- 
counts.*? 

These two types of state commission, 
the advisory type and the regulatory 
type, represented attacks on two differ- 
ent kinds of problems brought about by 
differing needs in particular localities, 
and perhaps also by differing economic 
philosophies. In the Midwest, the spec- 
tacle of abuses such as cutthroat competi- 
tion and discrimination already referred 
to, together with a dislike of eastern in- 
terests, produced the strong or regula- 
tory commission. In the East, especially 
in New England, where there was no 
comparable problem of overexpansion of 
railroads, and where the pressure of 
public opinion exerted a responsible in- 
fluence, the advisory commission largely 
served the needs of the community. 
However, other needs than purely local 
ones had begun to appear, and in the 
early 1880’s pressure for uniformity 
through Federal regulation became 
marked.* 


O' the various factors which contrib- 
uted to emphasize this need, two in 
particular should be mentioned. In the 
first place, it became clear during the late 
seventies and early eighties that many of 
the problems which the states had had to 
face in one form or another would also 
soon have to be faced by the Federal gov- 
ernment because of the extension of rail- 
road facilities throughout the country 
and the marked increase in interstate as 
contrasted with purely local hauls. In 
the second place, in many directions state 
power fell short of giving what was 
thought to be the needed relief.** 

In 1886, the Cullom Committee, re- 
porting to the U. S. Senate,** attempted 
to articulate public sentiment by present- 
ing a number of causes of complaint 
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against the railroads. These included al- 
legedly exorbitant rates, the fact that 
rates were not a matter of public record, 
that they fluctuated at the will of the car- 
riers, and that the practice of discrimi- 
nating in rates and services operated not 
only against shippers but also against lo- 
calities. It was charged that rebates and 
other forms of unfair competition were 
being resorted to, that pooling was a 
common practice, and that industrial mo- 
nopoly was being fostered by such prac- 
tices. The inequity of charging lower 
rates for a longer than for a shorter dis- 
tance was also commented upon as a 
source of unfairness. Because of the 
growing industrialization of the country, 
these problems extended beyond the 
reaches of state power theretofore exer- 
cised, and uniformity of regulation be- 
came a desideratum. 


NTIL after the Civil War, laissez- 
faire theories about competition 
generally as a regulator of commodity 
prices, and the effectiveness of competi- 
tion as a regulator of the prices of high- 


way and canal transportation, led to the’ 


general belief that competition would be 
equally effective in controlling railroad 
rates.** It was not perceived until the 
development of the steam locomotive had 
progressed considerably that, unlike 
highway competition, competition among 
railroads must by its very nature be 
competition between rival carriers haul- 
ing goods over their own lines, rather 
than over roads or waterways available 
to all. 

Competition between rival railroad 
lines, unrestricted as it was, frequently 
had serious consequences in several di- 
rections. In the first place, there was 
much wasteful duplication of facilities in 
the same area or territory. In the second 
place, ruinous rate wars took piace dur- 
ing which low, and often absurd, rates 
were put into effect.*7 For example, in 
the 1870’s cattle were hauled from Chi- 
cago to the East coast at $5 per car at a 
time when the normal rate would have 
been $110.** Such rate cutting, if wide- 
spread, can result not only in the destruc- 


tion of weak lines but in the eventual de- 
struction of all lines, as, under the con- 
tinuing stress of competition, rates gen- 
erally are progressively forced below out- 
of-pocket costs. In the third place, the 
stability which is so essential to an ade- 
quate rate structure was rendered impos- 
sible by the extreme fluctuations which 
resulted from widespread rate cutting. 
Finally, efforts to attract traffic resulted 
in discrimination among shippers, to the 
ultimate detriment of both carriers and 


shippers. 


HESE and other difficulties began to 
be recognized in the 1870’s and 
eighties by the railroads themselves, 
which took steps to avoid the ruinous ef- 
fects of uncontrolled competition. Prom- 
inent among such efforts were agree- 
ments between carriers to maintain spe- 
cific rates or to pool traffic and reve- 
nues.*® However, rate agreements broke 
down sooner or later for want of mutual 
confidence, and pooling agreements 
proved unenforceable in the courts.®° 
Such co-operative agreements impressed 
the public mind, in which the specter of 
monopoly had become seated, as some- 
thing sinister to be repressed.™ 
Similarly, agreements to divide terri- 
tory so as to prevent new construction of 
rival lines were viewed with alarm by a 
public which believed that the general 
welfare could be safeguarded only 
through the strength of “competition” in 
the form of rival and competing carriers. 
In such directions governmental author- 
ity was and had been largely dormant, 
and it was widely believed that supple- 
mentary regulation was required. This 
belief was strengthened by the contem- 
porary popular outcry against business 
trusts and monopolies, and by the grow- 
ing demands for restraints on industrial 
combinations, which led eventually to 
the passing of the Sherman Act in 
1890.53 The railroads’ own efforts to 
control unbridled competition were 
therefore early doomed to failure, 


ROM the standpoint of carrier regula- 
tion the Supreme Court’s decision in 
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1886 of the famous Wabash Case™ was 
of special importance. In this case the 
court held invalid an Illinois law impos- 
ing penalties on a railroad within its lim- 
its for charging a larger amount for any 
shorter distance than it did for a longer 
distance. After finding invalid a state 
law which attempts to regulate fares and 
charges by railroads for a transportation 
which constitutes a part of commerce 
among the states, the court said: 


That this species of regulation is 
one which must be, if established at 
all, of a general and national character, 
and cannot be safely and wisely remit- 
ted to local rules and local regula- 
tions, we think is clear from what has 
already been said. And if it be a regu- 
lation of commerce, as we think we 
have demonstrated it is, and as the II- 
linois court concedes it to be, it must 
be of that national character, and the 
regulation can only appropriately ex- 
ist by general rules and principles, 
which demand that it should be done 
by the Congress of the United States 
under the commerce clause of the Con- 
stitution. 


The Wabash decision made Federal reg- 
ulation of the railroads inevitable. 


_ precise influence the experi- 
ence of the state commissions had 
on Congress in the adoption of the Com- 
merce Act in 1887 it is impossible to as- 
sert with assurance. However, their 
heritage in certain directions is plain. In 
the first place, the rapid proliferation of 
state commissions prior to 1887 indicat- 
ed a quite general acceptance of the prin- 
ciple of commission regulation. In the sec- 
ond place, the atmosphere of antagonism 
to railroads in which the strong state 
commissions operated®* was reflected in 
the course of congressional debate and 
was carried over into the Commerce Act 
in 1887.57 In the third place, many of the 
successes, as well as the failures, of both 
the advisory and the regulatory commis- 
sions were evidenced in the remedial leg- 
islation of the Commerce Act. Finally, 
the writings of those familiar with the 
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state commission movement should not 
be overlooked, for among them were such 
thoughtful men as Arthur Twining Had- 
ley and Charles Francis Adams. 

With the background of the Com- 
merce Act now in mind, it is possible to 
turn to the act and its subsequent history. 
That act was, of course, the vehicle for 
the new and comprehensive regulation to 
which the railroads became subjected in 
1887 and the years following; and, to- 
gether with its various amendments, it 
remains today the principal authority un- 
der which the railroads are regulated. In 
addition, as a result of legislation in 1935 
and 1940, it has also become the principal 
vehicle for the regulation of for-hire mo- 
tor carriers and water carriers as well; 
and oil pipelines, sleeping car companies, 
and express companies have likewise 
come within its jurisdiction. It is accord- 
ingly appropriate, in proceeding to dis- 
cuss the growth of transportation regu- 
lation, to direct our attention first to the 
evolution of the Commerce Act. 


- is not possible, within the limits of 
this paper, to recount in detail the 
provisions of the original Commerce Act 
and its various amendments. However, 
if the scope of regulation and the prob- 
lems which brought about the successive 
steps in its development are properly to 
be understood, a brief summary of those 
provisions is required. The 1887 act at- 
tempted to deal with some of the prob- 
lems engendered by unrestricted com- 
petition by forbidding many of the ob- 
jectionable practices reported by the Cul- 
lom Committee. Its provisions included 
prohibitions against and penalties for 
undue preference,®* discrimination, re- 
bates,®® and pooling. Carriers were re- 
quired to publish schedules of rates and 
fares and were forbidden to deviate 
therefrom.® Rate cutting at competitive 
points was dealt with by the long-and- 
short-haul clause, forbidding the charg- 
ing of a higher rate for a shorter than for 
a longer distance over the same line or 
route in the same direction.™ 

The means adopted for the enforce- 
ment and supervision of these provisions 
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was the Interstate Commerce Commis- 
sion, which was also created by the Com- 
merce Act.™ That body was, in addition, 
given authority to inquire into the man- 
agement of the business of all common 
carriers subject to the act and to obtain 
by subpoena complete information nec- 
essary to enable it to perform its duties. 
The act gave the commission no power 
to fix rates ;* it required merely that rates 
be “just and reasonable”® and empow- 
ered the commission, on finding a rate 
unreasonable, to issue against it an order 
which might be enforced in court.® 


I’ the powers given to the commission 
under the original Commerce Act 
now seem limited and meager, it should 
be recalled that Congress was dealing 
with what were regarded as specific 
abuses in the light of the circumstances 
of the time. Regulation of carriers on 
the scale that we know it today was not 
even contemplated. Indeed, it seems to 
have been recognized that the process of 
trial and error was the appropriate man- 


ner in which to proceed. One of the . 


major purposes of the act, as we gather 
from the congressional debates on the 
bill,” was to provide machinery for se- 
curing accurate and expert information 
necessary to assist Congress in formulat- 
ing a policy vis-a-vis the railroad indus- 
try. 

N evertheless, even within the ambit of 
its powers as they then were, the com- 
mission was weak. Its “cease and de- 
sist” orders were not binding upon the 
carriers unless judicially affirmed after 
lengthy litigation. Because it infringed 
upon many of the traditional immunities 
of the railroads, it met with hostility not 
only from carriers which resisted its or- 
ders but more especially from the courts 
which frequently retried the commis- 
sion’s cases de novo.® Its substantive 
powers were trimmed by the U. S. Su- 
preme Court, which in 1897 denied that 
the commission had authority to pre- 
scribe rates for the future in lieu of those 
found unjust or unreasonable.” In the 
same year, the long-and-short-haul 
clause was emasculated by the court in 


the Alabama Midland Case.7* However, 
these and other limitations which the 
courts placed on the commission’s pow- 
ers were not corrected by Congress for 
some years. Although the Elkins Act,” 
sponsored by the railroads for their own 
protection, put teeth into the law relat- 
ing to personal discriminations and re- 
bates in 1903, it was not until 1906 that 
any substantial amendments materially 
strengthening the Commerce Act were 
passed.” 


KF several years previously, public 
opinion had become aroused as a re- 
sult of freight increases which were be- 
lieved unwarranted and unreasonable 
and which were not within the commis- 
sion’s power to investigate,” and also by 
the belief that railroad consolidations, to 
which the carriers had been resorting to 
alleviate the effects of excessive competi- 
tion, were fostering monopoly power.”5 
The result of these pressures, and of the 
experience of two decades, was the Hep- 
burn Act, passed in 1906.77 The major 
provisions of that act included the power 
to prescribe future maximum rates when 
existing rates are found unreasonable or 
unlawful, and also to establish joint rates 
and divisions thereof ;77 the power to es- 
tablish through routes when the carriers 
had refused to do so; a provision clari- 
fying the commission’s power to award 
reparation ; a provision enlarging the 
scope of transportation subject to the 
Commerce Act to include the instrumen- 
talities of shipment and services acces- 
sory thereto, such as ventilation, icing, 
and storage.®® Other agencies of trans- 
portation were also brought within the 
commission’s jurisdiction—express com- 
panies, sleeping car companies, and oil 
pipeline companies.* Subjection of the 
pipelines to regulation came about large- 
ly as a result of the public outcry against 
monopoly conditions which had become 
prevalent in the petroleum industry.™ 
Among the provisions in the Hepburn 
Act relating to discrimination was the 
famous commodities clause,®* prohibit- 
ing railroads from transporting goods 
and products of which they were the own- 
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ers. This provision was aimed at dis- 
criminations in competition by such rail- 
roads with independent producers. 
Among the most important provisions of 
the Hepburn Act was one which provid- 
ed that orders of the commission were 
to become effective as determined by the 
commission unless set aside by a court 
of competent jurisdiction.® 


OWEVER, despite the Hepburn Act, a 
H number of problems still remained, 
and these soon began to press with in- 
creasing urgency for solution. At this 
time, the commission had power to estab- 
lish rates only upon complaint; it could 
not initiate a rate action or suspend a new 
rate which a carrier had established.® 
Moreover, the original long-and-short- 
haul clause, following the decision in the 
Alabama Midland Case in 1897, no long- 
er gave the effective protection for which 
it had been designed. Finally, a number 
of attacks on the commission’s rate or- 
ders had been instituted in the courts, 
and in the course of the extensive litiga- 
tion which followed it became clear that 
many courts were trespassing upon the 
administrative discretion which it was 
believed should be in the commission 
alone.*? These and other developments 
led to the Mann-Elkins Act of 1910.% 
Under that act, the commission was 
given power to suspend proposed 
changes in rates, and the burden of de- 
fending the reasonableness of those rates 
was put on the railroads ;*° second, the 
commission was given power to prose- 
cute inquiries on its own initiative and to 
establish freight classifications ; third, 
the commission’s activity was extended 
to telegraph, telephone, and cable com- 
panies ;*! fourth, the short-lived Com- 
merce Court was established to review 
the commission’s decisions. The 
amendment of the long-and-short-haul 
clause so as to restore the commission’s 
jurisdiction was another provision of the 
1910 act. 


N the course of the next decade, a num- 
ber of further legislative changes con- 
cerning transportation were made, and 
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several important cases affecting the car- 
riers were decided, In 1911 the Locomo- 
tive Boiler Inspection Act ™ increased 
the commission’s power to enforce safety 
requirements. In 1912 the Panama Canal 
Act® forbade ownership by railroads of 
water common carriers with which the 
railroads compete for traffic. In 1913 the 
Commerce Court was abolished, and its 
jurisdiction was returned to the district 
courts.% 


A in 1913, as a belated consequence 
of the decision in Smyth v, Ames” 
in 1898 (holding that due process of law 
required rates which would bring the car- 
riers a fair rate on a fair valuation of 
their property), the Valuation Act was 
passed.® Under this act the commission 
was given the immense task of valuing all 
the railroads in the United States.® In 
1914 the Clayton Act! prescribed the 
acquisition by a corporation engaged in 
commerce of the stock of another cor- 
poration also engaged in commerce 
where the effect of such acquisition may 
be substantially to lessen competition.2 
Section 10 of the Clayton Act prohibits 
carriers from purchasing securities or 
supplies in excess of a named amount 
from another corporation having inter- 
locking officers or directors except 
through the most favorable bid de- 
termined by competitive bidding under 
regulations prescribed by the Interstate 
Commerce Commission. A further pro- 
vision, § 16, gives the right to injunctive 
relief for threatened loss or damage 
through violation of the antitrust laws, 
but expressly relieves common carriers 
subject to the provisions of the Com- 
merce Act from suits for injunctive re- 
lief for any matter within the competence 
of the commission, unless brought by the 
United States.4 In 1917 the Esch Car 
Service Act! required the carriers to 
establish reasonable car service rules 
with respect to the movement, inter- 
change, and return of cars; and the com- 
mission was given power to determine 
the reasonableness of those rules and to 
prescribe reasonable ones in lieu of those 
found unreasonable. 

Of the important court decisions in 
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this period, the Minnesota Rate Cases 
(1913)'* and the Shreveport cases 
(1914)? deserve special mention. The 
former cases indicated that state control 
over intrastate rates was to be sub- 
ordinated to Federal regulation of inter- 
state rates whenever the two conflict.) 
The latter cases held that Congress could 
authorize the Interstate Commerce Com- 
mission to remove discrimination against 
interstate commerce by prescribing a 
change in intrastate rates which were so 
low as to cause the discrimination.” 


io brief survey of the principal 
regulatory provisions enacted by 
Congress between 1887 and 1917, to- 
gether with their interpretation in the 
courts, demonstrates that the law was 
chiefly concerned in that period with 
specific abuses or problems which grew 
out of the rapid development of the trans- 
portation industry as a result of the ex- 
pansion of the American economy. No 
co-ordinated plan was embodied in this 
legislation, and no affirmative govern- 
ment policy lay behind it. On the con- 


trary, the steps which were taken in the . 


direction of regulation and the expansion 
of the commission’s jurisdiction reflect 
for the most part a repressive attitude. 
Thus, much of the Commerce Act and its 
amendments was concerned with the at- 
tempts to introduce stability into the rate 
structure, to prevent rate cutting and dis- 
crimination, and to proscribe practices 
which it was thought tended towards 
monopoly. Other provisions, relating to 
adequacy of service and facilities and the 
safety of passengers and employees, ex- 
hibited little concern for the welfare of 
the carriers. By contrast, the period which 
followed was one in which the regulatory 
experience was subjected to scrutiny and 
criticism, and the repressive attitude just 
noted gave way in some measure to the 
view that a constructive planning element 
should enter into the regulatory scheme. 

Between these two periods, 1887-1917 
on the one hand, and that beginning in 
1920 on the other, there intervened a 3- 
year period of wartime operation by the 
Federal government which had an im- 


portant bearing on the formulation of 
the legislative policy characterizing the 
next period. A few words about this 
period of government operation are re- 
quired. 


N December of 1917, President Wilson 

took possession and control of the 
railroads by proclamation,!® pursuant to 
§ 1 of the Army Appropriation Act of 
1916.*°° The provisions of the proclama- 
tion were confirmed and stabilized by the 
Federal Control Act"® three months 
later. For more than two years, govern- 
ment operation took the place of the tra- 
ditional policy of private operation. Dur- 
ing this period, the carriers remained 
subject to all Federal and state laws af- 
fecting common carriers, except in so far 
as they might be inconsistent with pro- 
visions of the Control Act or orders of 
the President. The act gave the Presi- 
dent authority to initiate rates, fares, 
regulations, and practices, whenever in 
his opinion the public interest so re- 
quired, by filing the same with the Inter- 
state Commerce Commission. These 
rates, fares, and regulations were to be 
reasonable and just and were to take ef- 
fect at such time and upon such notice 
as the President might direct.“* How- 
ever, the commission could upon com- 
plaint initiate a hearing concerning the 
justness and reasonableness of presi- 
dential rate orders or regulations; but 
in determining any question concerning 
such rates the commission was to give 
due consideration to the fact that the 
transportation systems were being op- 
erated under a unified and co-ordinated 
national control, and not in competi- 
tion.444 

The act was expressly declared to be 
emergency legislation enacted to meet 
conditions growing out of war, and it 
was provided that nothing therein should 
be construed as expressing or prejudic- 
ing future policy of the government with 
respect to the ownership, control, or 
regulation of the railroads.™* Thus, al- 
though provision was made for commis- 
sion review of presidential rate orders, 
the Commerce Act was in major respects 
made inoperative, and many of the 
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normal functions and processes of the 
commission were subordinated to the 
emergency powers.™8 Provision was 
made for the termination of Federal con- 
trol not later than twenty-one months 
after the ratification of the peace 
treaty."@ Early in 1920 legislation pro- 
viding for the return of the railroads to 
their private owners was enacted, and 
government control and operation was 
terminated in March, 1920.22" 

Within this short space of twenty-six 
months numerous weaknesses and dis- 
advantages of government operation had 
been demonstrated—not the least of 
which was a deficit of $1.2 billion result- 
ing therefrom.2* From a positive stand- 
point, it accentuated the shortcomings of 
the old scheme of regulation, and it ap- 
pears to have been almost universally 
recognized, at the time, that a compre- 
hensive rehabilitation of the regulative 
structure was required.*!9 


II. 


W: turn now to the era of govern- 
mental policy for fostering and 
strengthening the national transportation 
system brought about by a recognition of 
the importance to the national welfare 
of sound and adequate transportation 
and of the need for governmental action 
toward that end. As early as 1915 it had 
become plain not only that many railroad 
problems had not been solved by the 
Commerce Act and its various amend- 
ments, but also that circumstances re- 
quired some broad investigation of 
transportation problems generally. In 
that year President Wilson suggested a 
commission of inquiry to investigate the 
entire transportation problem,’ and, as 
a result of that suggestion, a Joint Com- 
mittee of the House and Senate was 
created under the chairmanship of Sena- 
tor Newlands.’ For many months, prior 
to the government’s taking control of the 
railroads, this committee conducted ex- 
tensive hearings focusing attention, not 
only upon the emergency problems 
created by national defense needs, but 
also on the transportation situation gen- 
erally.2 The report of this committee 
was before the Senate committee which 
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in 1919 prepared the bill that became the 
Transportation Act of 1920.3% 

It appears to have been recognized that 
the activities of the Interstate Commerce 
Commission prior to this time were con- 
cerned largely with the advancement of 
shipper interests. Regulation in a dis- 
ciplinary sense, stemming from the ex- 
perience of the 1870’s and 1880's, had 
been the governing principle both in 
legislation and in the commission’s 
activities. The experience of the war 
years had demonstrated that regulation 
aimed at strengthening the transportation 
system was imperative not only for the 
needs of defense but for the national 
economy generally. It was realized that 
the poor condition of the railroads had 
resulted in no small measure from the 
repressive regulations obtaining thereto- 
fore; and the necessity for an affirmative 
approach received impetus from the im- 
paired credit situation which confronted 
the railroads as a result of heavy losses 
incurred during the period of govern- 
ment operation during the war.!° Under 
the 1920 act, the commission’s main con- 
cern became the promotion of an ade- 
quate and self-sustaining transportation 
system. However, restriction and dis- 
cipline were not discarded, and old re- 
straints applicable to early conditions not 
only remained but, in some respects, be- 
came more deeply seated. 


Bh comprehensiveness of the 1920 
act and of its new approach to the 
problems it was designed to meet is ap- 
parent in the principal provisions of the 
act. In the first place, restrictions on pool- 
ing and the acquisition of other carriers 
were relaxed, and the commission was 
authorized to work out a plan for the 
voluntary consolidation of railroad prop- 
erties into a limited number of systems.!* 
In the second place, the commission was 
given authority over railroad security is- 
sues as a means of guaranteeing sound 
financial structure.!*’ Thirdly, it was 
provided, as a safeguard against wasteful 
duplication of facilities and against un- 
justifiable abandonment, that a certificate 
of public convenience and _ necessity 
should be required for the construction 
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or abandonment of a rail line.1®* Fourth- 
ly, to guard against harmful rate cutting, 
the commission was given additional 
power to override state action in order 
to establish minimum intrastate rates.!* 
Fifthly, the commission was given power 
to prevent injurious discrimination by 
the states against interstate commerce.! 
Sixth, the provisions temporarily pro- 
vided by the Esch Car Act with respect 
to supervision of car service were made 
permanent.!*! Seventh, the Railroad 
Labor Board was created in an effort to 
work out a means for settling railroad 
labor disputes and avoiding tie-ups and 
strikes.48* Eighth, and perhaps most im- 
portant, the commission’s rate-making 
power was modified by imposing on the 
commission the affirmative duty to fix 
rates which would bring in a fair return 
upon the entire railroad investment of 
the country.!*8 This provision, § 15a of 
the Commerce Act, has been interpreted 
by the commission not as providing a 
guaranty to the carriers, but rather “in 
[the] exercise of our rate-making power 
the result shall reflect our best judgment 
as to the basis which may reasonably be 
expected for the future to yield the pre- 
scribed-return.’’"8* The fair rate of return 
was then stated to be about 5.75 per 
cent! wpon a fair value.’ Finally, the 
famous “recapture clause,” providing for 
the recapture of earnings exceeding a 
prescribed rate of return, was enacted to 
limit the possibility of what were thought 
to be excessive earnings and at the same 
time to help out the financially weak car- 
riers,'87 


_ significance of the 1920 Trans- 
portation Act has been set forth 
succinctly by Mr. Justice Brandeis in the 
New England Divisions Case (1921) :3%8 


Transportation Act, 1920, intro- 
duced into the Federal legislation a 
new railroad policy. . . . Theretofore, 
the effort of Congress had been direct- 
ed mainly to the prevention of abuses; 
particularly, those arising from exces- 
sive or discriminatory rates. The 1920 
act sought to ensure, also, adequate 
transportation service. That such was 
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its purpose, Congress did not leave to 
inference. The new purpose was ex- 
pressed in unequivocal language. And 
to attain it, new rights, new obligations, 
new machinery, were created, The new 
provisions took a wide range. Promi- 
nent among them are those specially 
designed to secure a fair return on 
capital devoted to the transportation 
service. Upon the commission, new 
powers were conferred and new duties 
were imposed. 

The credit of the carriers, as a whole, 
had been seriously impaired. To pre- 
serve for the nation substantially the 
whole transportation system was 
deemed important. By many railroads 
funds were needed, not only for im- 
provement and expansion of facilities, 
but for ‘adequate maintenance. On 
some, continued operation would be 
impossible, unless additional revenues 
were procured, A general rate increase 
alone would not meet the situation. 
There was a limit to what the traffic 
would bear. . . . Moreover, it was not 
clear that the people would tolerate 
greatly increased rates (although no 
higher than necessary to produce the 
required revenues of weak lines) if 
thereby prosperous competitors earned 
an unreasonably large return upon the 
value of their properties. The existence 
of the varying needs of the several 
lines and of their widely varying earn- 
ing power was fully realized. It was 
necessary to avoid unduly burdensome 
rate increases and yet secure revenues 
adequate to satisfy the needs of the 
weak carriers, To accomplish this two 
new devices were adopted: the group 
system of rate making and the division 
of joint rates in the public interest. 
Through the former, weak roads were 
to be helped by recapture from pros- 
perous competitors of surplus reve- 
nues. Through the latter, the weak 
were to be helped by preventing needed 
revenue from passing to prosperous 
competitors of surplus revenues, Thus, 
by marshaling the revenues, partly 
through capital account, it was planned 
to distribute augmented earnings, 
largely in proportion to the carrier’s 
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needs. This, it was hoped, would en- 
able the whole transportation system 
to be maintained, without raising un- 
duly any rate on any line. The provi- 
sion concerning divisions was, there- 
fore, an integral part of the machinery 
for distributing the funds expected to 
be raised by the new rate-fixing sec- 
tions. It was, indeed, indispensable. 


Hus, the provisions of the 1920 act 

make it clear that the government 
had very much enlarged and modified its 
role with respect to transportation regu- 
lation. Pressing economic needs were, 
as I have said, in large measure responsi- 
ble for the pattern of its provisions; yet 
implicit in many of them is the recogni- 
tion of the fact that enforced competition, 
which until that time had been the guid- 
ing principle, would not work under the 
repressive conditions which regulation 
had imposed. 

But what should not pass unnoticed 
is that government, in arrogating to 
itself under the 1920 act the right 
to set the over-all pattern of the conduct 
of railroad business, left to management 
a much restricted area of function and 
substantially reduced the opportunity to 
work out voluntary solutions for the in- 
dustry’s problems. Slavish adherence to 
old notions about enforced competition 
required the maintenance of expensive 
duplication of facilities, as well as waste- 
ful hauls by circuitous lines, which the 
industry could ill-afford after the deple- 
tion of its plant and equipment during 
the war. The incompatibility of the op- 
posing principles of restraint and pro- 
motion was shortly to become apparent. 

Although after the passage of the act 
of 1920 the railroads as a whole entered 
upon a short era of relative prosperity, 
these conflicting policies, together with 
the still impaired credit structure of the 
carriers, resulted in many of them being 
unable to withstand the impact of the 
crash of 1929. Even more serious, how- 
ever, was the contemporaneous appear- 
ance of an entirely new factor : competi- 
tion from outside the industry by new 
forms of transport. 


ey the first forty years of Fed- 
eral regulation, the railroads were 
by far the most important agency of 
transportation, although during that 
time substantial quantities of freight and 
some passenger traffic moved by sailing 
vessel and by steamship where water fa- 
cilities existed. The early years of this 
century witnessed the development of the 
passenger automobile and bus, the motor 
truck and the airplane, and these new 
media of transportation brought about 
what has been termed a transportation 
revolution. Whereas formerly about 
one hundred large and closely regulated 
enterprises performed the bulk of the na- 
tion’s transportation work, now a mul- 
titude of motor carriers and the infant 
air carriers vied with the railroads and 
with each other for all the traffic they 
could obtain. To a lesser but neverthe- 
less noticeable degree water carriers also 
participated in the new struggle for traf- 
fic. By the early thirties it came to be 
realized that the intensified competition 
for the reduced volume of traffic of the 
depression years had within it the pos- 
sibilities of serious impairment or de- 
struction of the transportation system as 
a whole. The closely regulated railroads, 
which could not without commission re- 
view—and the delays or denials attend- 
ant thereon—adjust their rates or serv- 
ices to meet the impact of ruinous com- 
petition, were especially hard hit. Rail- 
road receiverships spread across the 
country, and even the largest lines were 
in grave financial danger. It was clear 
that an emergency was at hand and that 
immediate action was required to stave 
off the destruction of the railroads—the 
backbone of the nation’s transportation 
system.189 

Concurrently, adjustment of the 
theories and methods of public control 
was called for to meet the realities cre- 
ated by the transportation revolution 
and the deteriorated economic situation 
—not merely to equalize competitive fac- 
tors, but to impose higher standards of 
public responsibility on the new agencies 
and co-ordinate the national transporta- 
tion system. Attempts of government to 
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deal with rival competition and the ef- 
fects of the depression characterized the 
third period of regulation from 1933 to 
1940. 


III. 


HORTLY after President Roosevelt 

took office in 1933, the Emergency 
Transportation Act was enacted! in re- 
sponse to his recommendation™ that 
there be created a Federal Co-ordinator 
of Transportation who would encourage 
or require the railroads to reduce fixed 
charges by financial reorganization and 
eliminate duplicate services and wasteful 
competitive practices through mainte- 
nance of joint facilities and other co-op- 
erative action. The Co-ordinator was 
not, however, permitted to effect econ- 
omies which would further reduce em- 
ployment.!** So far as possible these 
objectives were to be voluntarily accom- 
plished; but the Co-ordinator was also 
given authority to issue and enforce or- 
ders in accordance with recommenda- 
tions made by various regional commit- 
tees of the carriers!® or on his own initia- 


tive. The act provided for review by - 


the Interstate Commerce Commission of 
the Co-ordinator’s orders,"* and for 
court review of the final orders of the 
commission.!* However, the Co-ordina- 
tor features of the act did not work out 
as expected : partly because railroad man- 
agement was not fully sympathetic with 
the panacea of collective action, but pri- 
marily because the provisions of the act 
designed to protect full employment de- 
feated the objectives of efficiency and re- 
duction of costs.“ 

In addition to these emergency meas- 
ures,!*” the 1933 legislation made perma- 
nent amendments to the Commerce 
Act.!*8 The existing provisions for for- 
mulation by the commission of a na- 
tional consolidation plan were repealed, 
and its powers with respect to consolida- 
tions and mergers were modified in other 
respects so as to make possible voluntary 
action in such directions on the carrier’s 
own initiative but subject to commission 
approval.’ Particularly important— 
and a step backward as experience has 
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since shown—was the modification 
made in the rule of rate making as orig- 
inally established in the Transportation 
Act of 1920. The fair-return-on-fair- 
value standard of that act was eliminated, 
and in its place was substituted the re- 
quirement that the commission in pass- 
ing on rates shall consider the effect of 
such rates on the movement of traffic, in 
addition to considering the public need 
for adequate service and the carriers’ 
need for sufficient revenues. 4° This re- 
quirement has sometimes led the com- 
mission, in passing on rates, to usurp the 
function of management in estimating 
the effect of rate changes on volume of 
business.15! The 1933 act also repealed 
the recapture clause which had proved 
“cumbersome, wasteful, and largely in- 
effective.””1 


NTERCARRIER competition was also 

dealt with, and in this respect the 
1933 act made its most lasting and sig- 
nificant contribution. The Co-ordinator 
was directed to investigate means of im- 
proving the conditions of transportation 
in all its forms and to submit recom- 
mendations for corrective legislation. 
The Co-ordinator advised Congress that 
the development of destructive competi- 
tion and general instability throughout 
the transportation system resulted pri- 
marily from the failure of the Federal 
government to subject all major forms 
of transportation to similar standards of 
public control.!** At this time, motor™® 
and air carriers®* were subject to a cer- 
tain amount of state but to almost no 
Federal regulatory control.48? Some de- 
gree of Federal regulation of water 
transportation existed from an early 
date, but the legislative scheme called for 
administration of the various shipping 
acts by two unrelated governmental 
agencies, the Interstate Commerce Com- 
mission and the Maritime Commission, 
each having different degrees of control 
over different types of carriers. Under 
this scheme many commercial water car- 
riers were completely unregulated, and 
important types of controls applicable to 
the railroads were entirely lacking.’ 
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In the light of this situation, and of 
the Co-ordinator’s recommendations, 
legislation was enacted, beginning in 
1935, which extended major portions of 
the existing national regulatory scheme 
for railroads over commercial highway, 
air, and water carriers. By the enactment 
of the Motor Carrier Act of 19351*® what 
had formerly been the Interstate Com- 
merce Act was made Part I of the act 
and the Motor Carrier Act became Part 
II. In 1940, Part III was added, and 
domestic water transportation was 
thereby also subjected to regulation.’ 
The present pattern of the Commerce 
Act was completed in 1942 by the ad- 
dition of Part IV relating to freight for- 
warders.'®! The authority to administer 
these new parts, as well as Part I, of the 
act was vested by Congress in the Inter- 
state Commerce Commission. Incon- 
sistently, however, air transportation 
was singled out for specialized promo- 
tional and regulatory treatment by the 
Civil Aeronautics Act of 1938,}® which 
placed the airlines under a separate gov- 
ernment agency. 


HE controls to which motor and 

water carriers were subjected call 
for an analysis, which must be all too 
brief, of the main provisions of the 1935 
and 1940 legislation. The regulation of 
these forms of transportation was made 
especially complex by the nature of the 
service they perform. Although prac- 
tically all railroads are common carriers, 
to which a uniform system of regulation 
can be applied, only perhaps 20 per cent 
of motor carriers can be described as 
common, the balance being private car- 
riers, engaged in transporting their own 
goods, and contract carriers serving a 
limited class of shippers under special 
agreement. The application of regula- 
tion was made to depend directly on car- 
rier status, Only a limited degree of 
regulation was provided for contract 
carriers ; and no provisions for the regu- 
lation of private carriers by highway or 
by water were included in Parts II and 
III of the Commerce Act, except with 
respect to highway safety and hours of 
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service. In addition to the exclusion 
of private carriers, there were numerous 
exemptions through which much inter- 
state transportation and many interstate 
carriers have escaped regulation.’ So 
far as motor carriers are concerned, the 
most important exemption, in addition 
to private carriers, is that found in 
§ 203(b) (6), under which any vehicle 
used in carrying livestock, fish, or agri- 
cultural (and now also horticultural) 
commodities—a considerable proportion 
of the nation’s transportation—is wholly 
exempt from the commission’s supervi- 
sion and control, except, as in the case 
of private carriers, in matters relating to 
safety. Exemptions for water carriers 
are substantially more extensive. In fact, 
the Interstate Commerce Commission 
has estimated that only about 10 per cent 
of the total water tonnage is subject to 
the act,?® largely because of the exemp- 
tions provided in § 303 for the trans- 
portation of commodities in bulk. This 
class of traffic constitutes over 90 per 
cent of the business of the inland water 
carriers.) 

The first and perhaps most important 
step taken in subjecting motor and water 
for-hire carriers to regulatory control 
was to provide for their protection 
against the wasteful and destructive ef- 
fects of an oversupply of transportation 
by restricting the field to existing car- 
riers and routes and to those additional 
carriers whose service could meet the 
standard of public convenience and ne- 
cessity prescribed by Congress. 


5 pattern of regulation presently 
applicable to common carriers by 
highway and water, to the extent that 
they are regulated to all, follows with 
significant exceptions the broad outlines 
of the pattern which had been developed 
for railroad regulation. The fundamental 
prohibitions against unjust discrimina- 
tion and undue preference have been ex- 
tended to apply to these agencies, and it 
is required that all rates and charges 
shall be just and reasonable.’ As in the 
case of the railroads, the regulated motor 
and water common carriers are uni- 
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formly required to file with the commis- 
sion, and strictly observe, tariffs show- 
ing rates, fares, and charges for the 
services being offered.4 Parts II and 
III each contain a rule of rate making 
not unlike that found in § 15(a) of 
Part I,!”° and the commission is given 
the power to prescribe maximum and 
minimum rates, and to suspend pro- 
posed changes in rates.’7! Both water 
carriers and motor carriers are made 
subject to §§ 5 and 5(a) of Part I of the 
act relating to pooling, consolidations,’” 
and certain types of carrier agree- 
ments.!8 Beyond this point legislative 
similarity and equality cease, and the 
first three parts of the Interstate Com- 
merce Act are best compared by their 
differences. 

Under the provisions of the act it is 
the duty of both railroads and water 
carriers to establish through routes and 
joint rates not only for themselves but 
with each other.!* Motor carriers of 
property, however, have no duty to es- 
tablish through routes and joint rates 
with other motor carriers or with car- 
riers of different types.’”® Another point 
of difference is that the commission has 
not been empowered to prevent the 
abandonment of any motor or water op- 
eration.!”® Whereas both the railroads 
and the larger motor carriers are sub- 
ject to regulation with respect to the 
issuance of securities,” the act does 
not subject water carriers to any finan- 
cial regulation. Similarily, the long-and- 
short-haul clause is not made applicable 
to motor carriers'”® and neither motor 
nor water carriers are restricted by a 
commodities clause.” Whereas Part I 
empowers the commission to remove dis- 
criminations against interstate commerce 
by adjusting the level of intrastate rail 
rates,!®° Parts II and III specifically pro- 
hibit Federal interference with intrastate 
water or highway rates for any pur- 


pose.’8 


er motor and water carriers 
into a comprehensive plan of trans- 
port regulation rot only extended the 
settled standards of shipper-carrier re- 


lationship into new fields; it also posed 
unprecedented problems of intercarrier 
competitive relationships, requiring sub- 
stantial alterations in existing concepts 
of public control. The scheme of regula- 
tion under which these new agencies 
were brought was one which in theory at 
least leaves to private management re- 
sponsibility for the progress, efficiency, 
and vigor necessary to insure the indi- 
vidual carrier a satisfactory return. It 
reserves to the government final au- 
thority as to who shall engage in for-hire 
transportation, and in what areas they 
shall operate; it also reserves authority 
as to the extent of the service to be 
rendered, and the price at which the 
service shall be offered to the public. A 
fear which found expression in all quar- 
ters was that the commission might use 
its plenary authority over the rates of 
all carriers to divide traffic among the 
various forms of transportation as it saw 
fit and thus nullify certain inherent ad- 
vantages possessed by each of them.1® 

Congress was urged to make its ob- 
jectives clear, and this it endeavored to 


‘do in 1940 by enacting a declaration of 


the National Transportation Policy in a 
concise statement preceding the Inter- 
state Commerce Act.!** The mandate of 
Congress was, among other things, that 
the act should be administered so as to 
recognize and preserve the inherent ad- 
vantages of each mode of transportation 
within a framework of fair and impartial 
regulation and to foster sound economic 
conditions in transportation. It is im- 
portant to note, however, that no provi- 
sion was made at this time, or has yet 
been made, for any co-ordination be- 
tween the regulation of air transporta- 
tion on the one hand and the unified con- 
trol program devised for rail, highway, 
pipeline, and water agencies on the other. 


IV. 


FOURTH period in the evolution of 
transportation regulation may be 

said to have begun in 1940, Although an 
integrated policy for fostering and 
strengthening transportation in the na- 
tional interest might have been expected 
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to result from the legislation of the 
thirties and from the declaration of con- 
gressional policy contained in the Trans- 
portation Act of 1940, that goal has 
hardly been achieved. In part, the failure 
of that legislation is attributable to the 
special conditions brought about by the 
Second World War, which put an un- 
precedented strain upon transportation 
facilities, particularly the railroads, In 
part, it is attributable to the effects of 
postwar inflation, which caused labor 
and material costs to soar with extraor- 
dinary rapidity. Chiefly, however, the 
failure is the consequence of the weak- 
nesses in the regulatory legislation itself 
and of the unequal and inconsistent 
regulatory and promotional policies pur- 
sued by government agencies and de- 
partments—the dangers of which were 
brought into sharp focus by the stresses 
of the war and postwar periods. 


ROBABLY the outstanding instance of 

failure of the regulatory system to 
meet the special exigencies of this period 
is to be found in the commission’s refusal 
to permit the rail carriers to earn enough 
even to keep pace with their spiraling 
cost increases following the war, and far 
from enough to make promptly possible 
the repairs and replacements so vitally 
needed as a result of wartime strains— 
to say nothing of earning a fair return 
on investment. Outmoded procedures 
for hearing and deciding rate increase 
cases were adhered to by the commis- 
sion despite their obvious inadequacy for 
meeting these special circumstances. 
Protracted hearings; delaying issuance 
of orders until fully detailed and compre- 
hensive reports could be prepared; em- 
phasis on the effect of rate increases on 
the movement of traffic and reliance on 
commission estimates as to such effects 
rather than on the better-informed judg- 
ment of management—these features of 
the commission’s approach to the rail 
carriers’ postwar pleas for increased 
revenues so delayed and diminished the 
relief granted that the railroads, instead 
of being able to regain promptly a rea- 
sonable measure of economic strength, 
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were kept in a precarious condition of 
impaired credit at a time when sound 
credit was urgently needed for rehabili- 


tation financing.’** Even today, a sub- 
stantial part of the increased revenues 
which the commission has finally per- 
mitted are dependent upon rate increases 
that have not been allowed to become 
integrated into the rate structure but are 
purely temporary in nature, and are, 
therefore, of little value as a basis for 
long-range improvement of facilities and 
services. No other industry, not even 
other regulated industries, is required to 
face such conditions. 


| Seen the weight of regulation was 
thus oppressing the railroads’ ef- 
forts to rehabilitate themselves, their 
competitors, upon whom regulation 
weighed much less heavily, were able to 
seize an opportunity to move forward 
substantially in the competitive race. 
Both motor carriers and air carriers 
achieved material gains following the 
war in the percentage of the nation’s 
transportation business which they han- 
dled.4*5 In part this was the result of 
certain inherent advantages in their 
transportation service which had become 
more evident in this period; and, to the 
extent that this was the case, it accorded 
with what our national transportation 
policy does and should allow. But in 
large measure these forward strides by 
motor and air carriers were facilitated by 
inequalities of regulation and by gov- 
ernmental promotion. Thus, while earn- 
ings needed for rehabilitation were being 
denied the railroads, the government 
continued its subsidies to air and motor 
transportation (e.g., by furnishing high- 
way, airport, and air navigation facilities 
without charge or at charges less than 
cost). At the same time, the large areas 
of exemption from rate regulation in 
these transportation fields, together with 
the relatively liberal policies of the regu- 
latory authorities in admitting new car- 
riers into those fields where regulation 
applied,!®* were assisting the motor and 
air carriers substantially to increase their 
proportion of the transportation busi- 
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ness. In addition, as a result of the com- 
mission’s policy of permitting motor car- 
riers to acquire certificates authorizing 
them to serve a few shippers for the 
movement of a limited number of named 
commodities, those carriers were en- 
abled to select the lucrative, high-grade 
traffic, while the railroads, unable to be 
thus selective, became relegated to the 
position of stand-by carriers obliged to 
handle the remaining, and often less 
remunerative, traffic. This discrimina- 
tory policy of tailoring certificates to the 
need of a few shippers, together with the 
commission’s laxness in policing the 
motor carriers’ activities generally, was 
wholly at variance with the public utility 
concept and the national transportation 
policy.48 All this occurred while rigid 
and comprehensive regulation was limit- 
ing railroad earnings and at the same 
time making impossible effective control 
of their spiraling costs. The railroads 
are still, and will continue to be, the 
backbone of the national transportation 
system, and that system cannot be 
healthy unless the railroads are healthy. 


Inequality and inconsistency in govern- . 


mental regulatory and promotional poli- 
cies operated in this period to defeat 
rather than to advance the national 
transportation policy’s requirement that 
the inherent advantages of each form of 
transportation shall be preserved. 


HE fourth period of which I have 

been speaking has also witnessed 
repeated efforts by government agencies 
and departments to impose controls over 
transportation beyond the scope and in- 
tent of congressional enactments. Al- 
though some of these activities were of 
the kind that might be expected from the 
overly bureaucratized government of the 
time, these efforts also reflected, to a 
considerable and dangerous extent, an 
undercurrent in government opinion fa- 
vorable to the socialization of transport 
and a political philosophy wholly at vari- 
ance with the basic principles of our 
form of government. I do not refer at 
this point to the Interstate Commerce 
Commission. But the actions of the 
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Justice Department, the Commerce De- 
partment, and the Post Office Depart- 
ment, as then constituted, and such agen- 
cies as the Office of Price Administration 
and Office of Price Stabilization, were 
in many respects of such nature that, if 
not checked, they would inevitably have 
led to the socialization of the railroads, 
down whose path other forms of trans- 
portation would almost certainly have 
soon followed. For example, vigorous 
opposition to rate increases vitally need- 
ed for continued railroad solvency was 
repeatedly pressed by the OPA?® and 
in one freight rate case by as many as 
seven Federal departments and agen- 
cies.188 Similarly, the Post Office De- 
partment strenuously resisted increases 
in mail pay rates, despite the fact that 
their noncompensatory character was 
obvious.89 

Illustrative of the activities of the De- 
partment of Justice were the so-called 
Lincoln’ and Georgia!® cases, in which 
that department—directly in the one case 
and indirectly in the other—attacked the 
railroads’ long-established rate confer- 
ence method of determining rates, Under 
the guise of antitrust law enforcement, 
the department in those cases took a 
position which was nothing short of a 
bold encroachment upon the Interstate 
Commerce Commission’s administration 
of the regulatory powers vested in it by 
Congress, The objective of the Depart- 
ment of Justice planners clearly was to 
bring about a reduction of rail rates be- 
low reasonable levels fixed by the com- 
mission, through enforced restoration of 
the type of competitive rate cutting 
which had proved so harmful in earlier 
years. 


te serious threat to the stability of 
the railroad industry which was 
posed by this last-mentioned effort of the 
Department of Justice to legislate beyond 
congressional enactment was fortunately 
met in part by the intervention of Con- 
gress. The danger was recognized not 
only by the carriers but by the carriers’ 
customers—on whose behalf the Depart- 
ment of Justice purported to be acting— 
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and also by the Interstate Commerce 
Commission and numerous state com- 
missions; and, as the result of repre- 
sentations made to Congress by these 
and other groups, the Commerce Act 
was amended in 1948 by the addition of 
§ 5(a),! authorizing approval by the 
commission of certain types of carrier 
agreements providing among other 
things for the rate-conference type of 
procedures which the department was 
attacking, and exempting from the anti- 
trust laws action taken in accordance 
with such commission-approved agree- 
ments. Practically the only opposition to 
this amendment came from the Depart- 
ment of Justice. 

A prime example of governmental in- 
difference to continuance of private en- 
terprise in transportation, in this period, 
is to be found in the so-called “Repara- 
tions Cases’? in which the Department 
of Justice sought to recover from the 
railroads a large portion of the freight 
bill paid by the government for the 
transportation of war materials. Al- 
though the amount of reparations which 
the department sought to exact from 
the railroads in those cases was in the 
neighborhood of $2 billion, according to 
the department’s own estimates, and 
although the recovery of such a sum 
would destroy the solvency of the entire 
industry and make its socialization prac- 
tically inevitable, the department quite 
evidently was not concerned with this 
expectable outcome of its efforts. Some 
light on the baselessness of the depart- 
ment’s complaints in these cases is pro- 
vided by the recent report of the Inter- 
state Commerce Commission examiners 
hearing the cases which has recom- 
mended their complete dismissal. 


Wa 


P to this point, the development of 

transportation regulation has been 
considered primarily with reference to 
the Commerce Act and its various 
amendments. This emphasis should not 
cause us to lose sight of two facts: First, 
that, although most agencies of trans- 
portation are regulated by that act, other 
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legislation not a part thereof also regu- 
lates them; and, second, that there are 
other agencies of transportation which 
do not come within the ambit of the 
Commerce Act and which are regulated 
by other statutes and by bodies other 
than the ICC. 

Examples of additional legislation ap- 
plicable to some of the forms of trans- 
portation already discussed are to be 
found, in the Federal field, in such 
statutes as the Boiler Inspection’ and 
Safety Appliance acts,)% the Panama 
Canal Act,!® the Accident Reports 
Act,2 the Hours of Service Act,2” the 
Federal Employers Liability Act,2” the 
Railway Labor Act,? the Retirement®* 
and Unemployment Insurance acts,?% 
and the Transportation of Explosives 
Act.2 But by far the most important 
governmental regulation of the forms of 
transportation so far considered other 
than that imposed by the Commerce Act 
is that of state regulatory bodies. As has 
already been indicated, state regulation 
of transportation has a long history in 
our country, going back almost to its be- 
ginnings, and that regulation did not 
cease with the passage of the Interstate 
Commerce Act, despite the fact that reg- 
ulation of interstate transportation was 
by that act placed largely under the juris- 
diction of the Interstate Commerce Com- 
mission. Many matters relating to intra- 
state movement, or to the conduct of 
business within the state, have continued 
to be regulated by state governments®™ 
—e. g., intrastate rates, issuance of 
securities, contracts, accounts, service 
and facilities, investigation of accidents. 
This is true not only of railroad trans- 
portation. Prior to the Motor Carrier 
Act and the Civil Aeronautics Act, some 
state regulation of motor carriers and air 
transportation had developed, and has 
continued, especially with regard to 
safety but also in other respects.?® 


HE limitations of time do not permit 
further detail with respect to the de- 
velopment of state regulation. The im- 
portant point is that state regulation has 
often operated ‘in conflict with Federal 
regulation, and has, from time to time, 
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imposed burdens on the national trans- 
portation system which have impeded 
fulfillment of the national transportation 
policy. Some relief from inequitable 
state burdens with respect to rates and 
fares has been provided by Congress 
(e.g., under § 13 of the Commerce Act), 
and by the courts (as in the Minnesota 
and Shreveport cases and the Wisconsin 
Passenger Fare Case).2 But detri- 
mental state action still takes place, espe- 
cially with regard to discontinuance of 
unprofitable services and allocation of 
grade-crossing elimination costs.2!° 


UR review of the development of 

transportation regulation should 
not conclude without brief reference to 
those few forms of transportation which 
are not governed by the Commerce Act. 
Of these, three deserve special mention: 
the transportation of natural gas by 
pipe, which became subject to regulation 
by the Federal Power Commission in 
1938 ;*4! water carriers engaged in for- 
eign commerce, and between points in 
the continental U. S. and Alaska and 
Hawaii, which are under the jurisdiction 


of the United States Maritime Commis- ° 


sion ;72* and, most important, the air- 
lines, which are under the Civil Aeronau- 
tics Board.*"* Again, time does not per- 
mit a detailing of the regulatory func- 
tions of these bodies. 

However, a few words should be said 
about the Civil Aeronautics Act. Passed 
in 1938, the act contemplated that the 
Civil Aeronautics Authority, later the 
Civil Aeronautics Board, should engage 
in promotional and developmental ac- 
tivities. Accordingly, in addition to pro- 
visions with respect to the adequacy and 
efficiency of service, with respect to rates 
and charges, discrimination, pooling, and 
other practices, and with respect to con- 
solidations, mergers, and reports—which 
provisions are in many respects similar 
to the regulatory provisions of the In- 
terstate Commerce Act—the Civil Aero- 
nautics Act provides for the encourage- 
ment and development of air transporta- 
tion, the regulation of air commerce in 
such manner as best to promote its de- 
velopment and safety, and the general 
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development of civil aeronautics.2"* Be- 
cause of the government’s interest in pro- 
moting air transportation, the airlines 
have received from the government sub- 
stantial subsidies," as, for example, in 
the air navigation** and airport facili- 
ties?!” already referred to, which are 
furnished at charges far below cost, and 
also in payments for handling United 
States mail which are presently made on 
whatever basis is necessary to yield a 
profit on their over-all operations.*"® 


VI 


"oe from the development of 
transportation regulation to a brief 
consideration of its effectiveness, I be- 
lieve it appropriate to emphasize first the 
many accomplishments of the Interstate 
Commerce Act under which the greater 
part of transportation regulation has 
been and is carried on. Notwithstanding 
the tendentious thesis of an ill-informed 
young man that the Interstate Commerce 
Commission is suffering from a wasting 
disease and is the captive of the railroad 
industry,?”® I am sure that dispassionate 
and objective study of the history and 
development of regulation under the 
Commerce Act will convince intelligent 
persons that the provisions of that act are 
remarkable in most respects for their 
fairness, and that their administration by 
the ICC over the years has for the most 
part been excellent. 

The act is the product of more than 
six decades of growth and of adaptation 
to public and private needs. Its early 
provisions, which were negative and re- 
strictive, reflected a repressive attitude 
towards certain widespread evils and also 
a deep-rooted distrust of monopoly and 
of concerted action on the part of the rail- 
roads. Its subsequent development has 
been responsive not only to the emer- 
gence of specific evils but to new demands 
created by changing econemic conditions, 
by the appearance of new forms of trans- 
portation, and by the industrial growth 
of our country. Its objectives are now 
stated in terms of general public interest 
in a co-ordinated transportation system, 
and standards of public responsibility 
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and of competent, efficient management 
are prescribed. 


Moz of the regulatory control and 
supervision to which the carriers 
have been subjected over the years have 
been beneficial to the public. The act has 
brought about a large measure of sta- 
bility in the rate structure and rate re- 
lationships, and has practically eliminat- 
ed discrimination and rebating. The car- 
riers themselves benefit in a number of 
ways from the regulatory provisions of 
the Commerce Act, for public and pri- 
vate interests coincide in many respects. 
Not only are weak carriers protected 
from the strong, but the strong are pro- 
tected from what might otherwise result 
in efforts to destroy one another.””° Other 
provisions, such as those with respect to 
car service and car interchange, are 
clearly as beneficial to the railroads as 
they are to shippers and to the public in 
general. Exemption from the antitrust 
laws for practices necessary to the effi- 
cient conduct of business have likewise 
proved beneficial to the carriers as well 
as to shippers. But for such provisions, 
the carriers would be deluged by law- 
suits based on common and statutory law 
not designed for application to industries 
which by legislative policy form integral 
parts of a national system. 

It is, moreover, an advantage to car- 
riers that intricate and highly complicat- 
ed matters relating to their specialized 
business should come before an expert 
body which has as thorough and com- 
plete knowledge thereof as has the ICC, 
and which at the same time has demon- 
strated its independence of political pres- 
sures. The established procedures of 
that body have also done much to insu- 
late the carriers from improper interfer- 
ence by executive action. Moreover, the 
carrying out and enforcement of the pro- 
visions of the Commerce Act before a 
body having such special expertise have 
made a material contribution to the de- 
velopment of administrative law, while 
the testing of commission findings and 
decisions in the Federal courts has, 
through judicial review, contributed 


‘much to the development of basic con- 


stitutional principles and doctrines— 
contributions which time does not permit 
me to review here. 


B": these benefits which have result- 
ed from the regulation of trans- 
portation should not close our eyes to the 
very definite weaknesses in that regula- 
tion as it exists today. Those weaknesses 
have been suggested in what has already 
been said, and they fall generally into two 
groups, both bearing particularly heavily 
on the railroads. 

The first is that of the outmoded re- 
straints to which reference has been 
made—restraints designed to meet spe- 
cific evils or economic conditions preva- 
lent at the time of their enactment but 
which have now disappeared or are met 
by other safeguards. A primary example 
is the long-and-short-haul clause. Com- 
petition with other forms of transporta- 
tion is today more than sufficient to pre- 
vent the abuses of discrimination which 
that clause was designed to control. Its 
continued existence serves only as an ef- 
fective barrier to the exercise of carrier 
initiative in meeting competition. The 
commodities clause is another restraint 
which has outlived its usefulness. A par- 
ticularly important roadblock, and one 
which concerns all forms of transporta- 
tion subject to the Commerce Act, is the 
requirement in the rule of rate making 
which has caused the commission at 
times to assume the managerial function 
of determining the effect of rates on traf- 
fic volume. Proper exercise of the initia- 
tive which is so vital to our private 
enterprise system requires that basic 
pricing policies, including evaluation of 
the effect of prices on business, remain a 
managerial function.**! The rule of rate 
making should be rewritten, so as to re- 
store to carrier management its proper 
functions in all forms of transportation. 
To insure proper direction in the ad- 
ministration of the regulatory scheme, in 
this and other respects, the principle of 
free enterprise should be explicitly writ- 
ten into the declaration of national trans- 
portation policy—in language that can- 
not be misinterpreted or distorted. 
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Another type of restraint which rep- 
resents a weakness in the regulatory 
pattern is that which grows out of the 
action of state bodies in response to 
local pressures and interests. Equaliza- 
tion of intrastate rates with commission- 
approved interstate rates is often imped- 
ed, and carrier efforts to control costs by 
elimination of unprofitable services are 
frequently frustrated, by state commis- 
sion acceptance of local demands, con- 
trary to the broader national interest in 
a strong transportation system. In the 
absence of a realistic appreciation by 
state bodies of their responsibilities in 
this respect, or perhaps of a bolder exer- 
cise by the Interstate Commerce Com- 
mission of its powers under the Com- 
merce Act, additional legislation to pre- 
vent state impairment of the strength of 
the national transportation system may 
be required. 


N the second group of weaknesses are 

to be counted the inequalities and in- 
consistencies of Federal policies of regu- 
lation and promotion. The announced 
policy of Congress, to develop and pre- 
serve a national system of transportation 
capable of furnishing adequate and de- 
pendable service according to the inher- 
ent capabilities of the several types of 
carriers, can be implemented, and its ob- 
jectives realized, only if there is equality 
of treatment of the various types of car- 
riers, and if regulation does not weigh 
more heavily on some agencies than on 
others. But such equality does not exist. 
The large areas of exemption applicable 
to motor and water transportation, as 
contrasted with the railroads, are a pri- 
mary example of this lack of equality 
—as is also the failure to integrate 
air-line regulation with that applicable 
to other carriers. Subsidization of the 
railroads’ competitors in the motor 
and water fields,?*” as well as in the air- 
ways,”*3 is another outstanding example. 
A particularly striking instance of in- 
equality is to be found in the payroll tax 
rate of 6} per cent, which the railroads 
are obliged to pay under the Railroad 
Retirement Act,”“* as contrasted with the 
rate of only 14 per cent which other 
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transportation agencies pay for similar 
purposes.?#5 


ONTINUED inequality of this kind can 
lead to substantial impairment or 
destruction of important segments of the 
national transportation system—the rail- 
roads, particularly, whose rdle as an in- 
dispensable medium of mass transporta- 
tion was again brought home by the 
events of the recent war period. It is only 
through the fulfillment of a policy of fair 
and equal regulation that each form of 
transportation can make its proper con- 
tribution to the national welfare. As 
stated in a study sponsored not long ago 
by the Brookings Institution, faulty or- 
ganization of policy works against the 
achievements of national transportation 
objectives. “Government action in this 
field must be governed by a more co- 
herent set of principles if we are to move 
in the direction of transportation effi- 
ciency and technological progress.”**6 
The solution of many of these weak- 
nesses lies with Congress, and others 
with the state commissions and with the 
[Interstate Commerce Commission and, 
in some instances, with the Federal 
courts which have not always adequately 
policed commission decisions of dubious 
constitutionality.2*” Assuming as we all 
do that the American public wants an 
efficient, privately owned transportation 
system, it is essential that the inequali- 
ties brought about by uneven regulation 
and subsidization be removed. The re- 
spective interests of the public and of pri- 
vate management must be recognized, 
but this is not best effectuated by un- 
equal regulation or overregulation. As 
Commissioner Arpaia has recently said, 
“The role of government should be to 
regulate only enough to protect the na- 
tional interests by keeping transportation 
sound and rates reasonable.’’?*8 


“Ta regulation of transportation in 
this country has been an evolution- 
ary process. The steps taken in the ex- 
pansion of governmental control have 
been gradual, and they have been taken 
to meet what were regarded as specific 
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needs and abuses. The history of the 
common law and of many institutions 
(for example, the British parliamentary 
system) shows that a continual and 
conscious adaptation to immediate ob- 
jectives may, if conditions are favorable, 
lead to a self-consistent and harmonious 
system.” To a considerable degree this 
has been true of much of the develop- 
ment of Federal regulation of transporta- 
tion. A scheme of regulation was devel- 
oped whereby prompt and preventive ac- 
tion by government, through the Inter- 
state Commerce Commission, superseded 
the limited procedures of redress afford- 
ed by the common law. 

However, the growing congestion of 
the conditions of industrial life was such 
that, by the end of World War I, it was 
clear that the regulatory scheme, as de- 
veloped theretofore, was inadequate to 
meet new needs which were pressing for 
recognition. In transportation, as in 
many areas of human activities, it was 
apparent that what was needed was not 
so much remedial action in the settle- 
ment of disputes as intelligently planned 
and co-ordinated policy combined with 
flexible discretion in the public interest 
to prevent future harm. Indeed, as Dean 
Pound has so often pointed out, our juris- 
prudence in this country has turned in- 
creasingly in the direction of the recog- 
nition of social interests. 


Sr eee legislation in 1920, 
and in the 1930’s amending the 
Commerce Act, took account of social 
interests in enlarging the regulatory 
scheme which had existed theretofore. 
With the infusion, however, of a greater 
degree of policy planning into the regu- 
latory scheme, general principles came to 
play a more prominent r6le than the trial- 
and-error techniques of the preceding 
period, and the emphasis on those prin- 
ciples has tended to impair the proper 
functioning of the administrative process 
as the principal means of constructive 
regulation. 

General principles are usually effective 
within certain limits only and are inef- 
fective beyond them. This is particular- 
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ly so when such principles are based 
upon theoretical assumptions (such as 
the panacea of enforced competition) 
rather than upon the realities of experi- 
ence, and when they are regarded as uni- 
versal in application although embodying 
only half-truths. When a project of wide 
scope, such as the regulation of trans- 
portation, comes to be controlled by gen- 
eral principles which are carried beyond 
their proper limits, those principles are 
to that extent at least no longer appli- 
cable. 

That some regulation, based on sound- 
ly formulated policy, is required is clear. 
The common law operates by redress 
or punishment and does not super- 
vise action; it seeks merely to clear the 
way for effort. The common law, as 
Dean Pound has said, “leaves individuals 
free to act, but imposes pains on those 
who do not act in accordance with the 
rules prescribed. . . . But it is not quick 
enough, or automatic enough, to meet the 
requirements of a complex social organ- 
ization.”*° Regulation by government 
“permits the rules for the prevention of 
socially hurtful conduct to be flexible 
rules, based on discretion, and thus 
makes possible the introduction of order 
in fields not advantageously admitting 
the application of rules of a rigid and 
permanent character.”**4 


‘tos public interest in the prevention 
of socially hurtful conduct through 
flexible and discretionary rules does not 
require supermanagement on the part of 
the regulatory body or promotional ac- 
tivities whereby the interests of one in- 
dustry are advanced at the expense of 
another. Much that has happened in 
governmental action with respect to 
transportation in the last thirty years has 
reflected a concept of regulation which 
includes both supermanagement and pro- 
motional activities. The projection and 
entrenchment of such a view could easily 
lead to conditions favorable to the so- 
cialization of the entire transportation 
industry and a complete abandonment of 
the middle way of regulation which lies 
between laissez faire and government 
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ownership. Provided that abstract con- 
siderations of principle alone do not be- 
come controlling, private rights and the 


interests of the community as a whole 
can be properly safeguarded by sensible 
and realistic regulation of transportation. 
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any system or systems of transportation, or any 
part thereof, and to utilize the same, to the 
exclusion as far as may be necessary of all 
other traffic thereon, for the transfer or trans- 
portation of troops, war material, and equip- 
ment, or for such other purposes connected 
with the emergency as may be needful or de- 
sirable.” 

110 40 Stat 451 (1918). 

111 Section 10. 

112 Section 10. “. . . that during the perioa v1 
Federal control, whenever in his opinion the 
public interest requires, the President may 
initiate rates, fares, charges, classifications, 
regulations, and practices by filing the same 
with the Interstate Commerce Commission, 
which said rates, fares, charges, classifications, 
regulations, and practices shall not be suspend- 
ed by the commission pending final determina- 
tion.” 

113 Section 10. 

114 Section 16. “That this act is expressiy 
declared to be emergency legislation enacted to 
meet conditions growing out of war; and noth- 
ing herein is to be construed as expressing or 
prejudicing the future policy of the Federal 
government concerning the ownership, control, 
or regulation of carriers or the method or basis 
of the capitalization thereof.” 

115] Sharfman, op. cit. supra note 16 at 161- 
166. 

116 Section 14. 

11741 Stat 456 (1920). For a general ais- 
cussion and appraisal of this experiment im 
government operation, see 1 Sharfman, op. cit. 
supra note 16 at 161 
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ry Sharfman, op. cit. supra note 16 at 157 
n. 35. 

119 Jd. at 172. 

120 53 Congressional Record 99 (1915). 
< Cushman, op. cit. supra note 14 at 106, 
107. 

122 Td. at 116. 

123 41 Stat 456 (1920). 

124] Sharfman, op. cit. supra note 16 at 170- 


176. 

125 New England Division Cases (1923) 261 
US 184, 190; Locklin, op. cit. supra note 32 
at 239. 

126 Section 407, amending § 5 of the Inter- 

state Commerce Act. This provision is a clear 

indication of the general departure from the 
reliance on competition as a remedy for the ills 
of the transportation industry. 

127 Section 439, amending the Interstate Com- 
merce Act by inserting § 20(a). “While this 
extension of the commission’s authority was 
designed, indirectly, to protect the investing 
public against the dissipation of railroad re- 
sources through faulty or dishonest financing, 
its dominant purpose was to maintain a sound 
structure for the rehabilitation and support of 
railroad credit, and for the consequent devel- 
opment of the transportation system.” 1 Sharf- 
man, op. cit. supra note 16 at 190. 

128 Section 402, amending § 1 of the Inter- 
state Commerce Act, pars. (18) to (22). 

129 Section 413, amending § 6, par. (13) (c) 
of the Interstate Commerce Act; § 416, amend- 
ing § 13, par. (4); § 418, amending § 15, pars. 
(1), (3). This is another example of the Ieg- 
islature’s finally recognizing that “rates that 
are on a level lower than is reasonably com- 
pensatory are not a public benefit.” 1 Sharf- 
man, op. cit. supra note 16 at 201. 

180 Section 416, amending § 13 of the Inter- 
state Commerce Act. These provisions recog- 
nized the dominance of the commission’s rate- 
making authority, even as applied to intrastate 
rates, in so far as the exercise of such author- 
ity is essential to the effective regulation of 
interstate commerce. 

131 Section 402, amending § 1 of the Inter- 
state Commerce Act. 

182 Sections 300-316. The board was abol- 
ished by the Railway Labor Act of May 20, 
1926, 44 Stat 577 § 14. 

183 Section 422, par. (2). The commission 
was directed to prescribe just and reasonable 
rates in such rate groups or territories as it 
may designate, as will earn “an aggregate an- 
nual net railway operating income equal, as 
nearly as may be, to a fair return upon the 
aggregate value of the property of such car- 
riers held for and used in the service of trans- 
portation.” 

184 Rates on Grain, Grain Products & Hay 
(1921) 64 ICC 85, 99. 

135 For the 2-year period beginning March 1, 
1920, Congress itself fixed the rate of return at 
54 per cent, with provision for the addition of 
not more than one-half of one per cent, within 
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the discretion of the commission, to meet ex- 
penditures for improvements, betterments, or 
equipment Properly chargeable to capital ac- 
count, § 422, par. 3. In Increased Rates (1920) 
58 ICC 220, 226, the commission allowed the 
full 6 per cent to the carriers and utilized this 
rate of return as a basis for its computations. 
In Reduced Rates (1922) 68 ICC 676, 734, the 
commission fixed the rate of return to be op- 
erative after March 1, 1922, at 52 per cent. 
From 1922 to 1948 no statement was made by 
the commission as to what it considered a fair 
rate of return. In Increased Freight Rates 
1947 (1948) 270 ICC 403, 437, however, the 
commission indicated that the rates it was ap- 
proving would afford a return of 5.70 per cent, 
which it regarded as reasonable. Miller & 
Cover, Rates of Return, 73 (1950). 

1536 In Increased Freight Rates (1948) 276 
ICC 9, 18, the commission in arriving at “fair 
value” said: “This is based upon the original 
cost, except land and rights, plus the present 
value of land and rights, and an estimated nor- 
mal amount of working capital, including ma- 
terials and supplies, less the recorded deprecia- 
tion.” For a further discussion of what con- 
stituted fair value see Miller & Cover, op. cit. 
supra note 135 at 77. 

187 Section 422, amending the Interstate 
Commerce Act by inserting § 15(a). “By the 
recapture clauses Congress is enabled to main- 
ain uniform rates for all shippers and yet keep 
the net returns of railways, whether strong or 
weak, to the varying percentages which are 
fair respectively for them. The recapture 
clauses are thus the key provisions of the 
whole plan.” Dayton-Goose Creek R. Co. wv. 
United States (1924) 263 US 456, 480. A car- 
rier receiving in any year a net railway op- 
erating income in excess of 6 per cent of the 
value of its railway property, was required to 
divide such excess equally between two funds: 
one-half to be placed in the carrier’s own re- 
serve fund and the other half to be paid to the 
commission which was to establish a general 
railroad contingent fund to be used to make 
loans to the carriers “in furtherance of the 
public interest in railway transportation.” 

138 Akron, C. & Y. R. Co. v. United States, 
(1923) 261 US 184, 189-191. 

139 Some help was afforded by the Recon- 
struction Finance Corporation Act of 1932, 47 
Stat 5 (1932), which provided for loans to rail- 
roads “upon the approval of the Interstate 
Commerce Commission . . . to aid in the tem- 
porary financing of railroads and railways en- 
gaged in interstate commerce, to railroads and 
railways in process of construction, and to re- 
ceivers of such railroads and railways, when 
in the opinion of the board of directors of the 
corporation such railroads or railways are un- 
able to obtain funds upon reasonable terms 
through banking channels or from the general 
public and the corporation will be adequately 
secured...” The addition of § 77 to the Bank- 
ruptcy Act, 47 Stat 1467 (1933), in an at- 
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tempt to facilitate railroad reorganization, was 
also helpful but neither of these measures gave 
the permanent help which the situation de- 
manded. 

140 48 Stat 211 (1933). 

14177 Congressional Record 2888 (1933). 
Title I, § 2 of the act sets forth its purposes 
as follows: “In order to foster and protect in- 
terstate commerce in relation to railroad trans- 
portation by preventing and relieving obstruc- 
tions and burdens thereon resulting from the 
present acute economic emergency, and in or- 
der to safeguard and maintain an adequate na- 
tional system of transportation, there is hereby 
created the office of Federal Co-ordinator of 
Transportation. .. .” Section 4 “The purposes 
of this title are (1) to encourage and promote 
or require action on the part of the carriers and 
of subsidiaries subject to the Interstate Com- 
merce Act, as amended, which will (a) avoid 
unnecessary duplication of services and facili- 
ties of whatsoever nature and permit the joint 
use of terminals and trackage incident thereto 
or requisite to such joint use: Provided, that 
no routes now existing shall be eliminated ex- 
cept with the consent of all participating lines 
or upon order of the Co-ordinator, (b) con- 
trol allowances, accessorial services, and the 
charges therefor, and other practices affecting 
service or operation, to the end that undue im- 
pairment of net earnings may be prevented, and 
(c) avoid other wastes and preventable ex- 
pense; (2) to promote financial reorganization 
of the carriers, with due regard to legal 
rights, so as to reduce fixed charges to the 
extent required by the public interest and im- 
prove carrier credit; and (3) to provide for 
the immediate study of other means of im- 
proving conditions surrounding transportation 
in all its forms and the preparation of plans 
therefor.” 

14la Title I, § 7(b). 

142 Title I, § 5. 

143 Title I, § 6. 

144 Title I, § 9. 

145 Title I, § 16. 

146 T ocklin, op. cit. supra note 32 at 263. 

147 Title I, § i7, provided that the measures 
in Title I of the act were emergency provisions 
and were to remain in force for a year unless 
extended. After two extensions they terminat- 
ed in 1936, when the office of the Co-ordinator 
ceased to exist. Joint Resolution 112 approved 
June 14, 1935, 49 Stat 376. 

148 Title II of the act. 48 Stat 217-221. 

149 Title II, § 202, amending § 5 of the In- 
terstate Commerce Act. 

150 Title II, § 205, amending § 15(a) of the 
Interstate Commerce Act. (2) “In the exer- 
cise of its power to prescribe just and reason- 
able rates the commission shall give due con- 
sideration, among other factors, to the effect 
of rates on the movement of traffic; to the 
need, in the public interest, of adequate and ef- 
ficient railway transportation service at the 
lowest cost consistent with the furnishing of 
such service; and to the need of revenues suf- 


ficient to enable the carriers, under honest, eco- 
nomical, and efficient management, to provide 
such service.” 

151 It is appropriate to add that § 15(a) was 
further amended in 1940 by qualifying this fac- 
tor of the effect of rates on the movement of 
traffic with the words “by the carrier or car- 
riers for which the rates are prescribed” so as 
to prevent the commission from prescribing 
railroad rates designed to protect the traffic of 
another type of carrier. 54 Stat 912 (1940), 49 
USC § 15(a) (1946). In Seatrain Lines, Inc. 
v. Akron, C. & Y. R. Co. (1940) 243 Icc 199, 
214, the Interstate Commerce Commission said 
the meaning of the inserted words “. . . seems 
to be that no carrier should be required to 
maintain rates which would be unreasonable, 
judged by other standards, for the purpose of 
protecting the traffic of a competitor.’ 

152 Title II, § 206(a), amending § 15(a) of 
the Interstate Commerce Act, 1931 Annual Re- 
port ICC, p. 108. 

153 Title , § 4(3). 

154 House Document 394, 74th Congress, 
2nd session, p. 4. 

155 In 1932 all states except Delaware regu- 
lated the transportation of passengers and 39 
states had laws regulating the transportation 
of property by motor vehicle. Co-ordination of 
Motor Transportation (1932) 182 ICC 263, 
371. These laws varied widely as to their con- 
tent and degree of control. 

156 At least 23 states asserted control over 
intrastate con-merce by, air under constitu- 
tional or statutory provisions relating to the 
regulation of common carriers or public utili- 
ties. This regulation chiefly involves the 
granting of certificates of public convenience 
and necessity. (Locklin, op. cit. supra, note 32 


at S21. 

157 The Air Commerce Act of 1926 (44 Stat 
568) provided for Federal safety regulation 
in connection with the registration and rating 
of aircraft; examination and rating of air- 
men, navigation facilities, and aviation schools ; 
rating of airlines, and establishment of mini- 
mum safety standards and traffic rules. The 
Railway Labor Act of 1926 (44 Stat 577) was 
made applicable to employees of commercial 
airlines. 49 Stat 1189 (1936), 45 USC § 181 
(1946). The Air Mail Act of 1934 (48 Stat 
933, as amended) gave the Postmaster General 
power to prescribe schedules and stops for mail 
planes, as well as an indirect influence over the 
establishment of routes through his power to 
award contracts, and that act also gave the 
Interstate Commerce Commission certain 
powers and duties in the determination of rea- 
sonable rates of compensation for mail-carry- 
ing airlines. 

158 The Commerce Act of 1887 gave the In- 
terstate Commerce Commission jurisdiction 
over carriers engaged in transportation partly 
by land and partly by water. The Shipping 
Act of 1916 (39 Stat 728) created the United 
States Shipping Board and gave it jurisdic- 
tion over common carriers by water operating 
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in interstate and foreign commerce, but not 
over inland commerce other than on the Great 
Lakes. (However, domestic water transporta- 
tion was later subjected to regulation by the 
Interstate Commerce Commission, 54 Stat 929 
(1940), 49 USC § 901 et seg. (1946).) Its 
jurisdiction was transferred to the Maritime 
Commission by the Merchant Marine Act of 
1936 (49 Stat 1985) and its powers were 
broadened by the Intercoastal Shipping Act of 
1933 (47 Stat 1425) and 1938 (52 Stat 953). 
159 49 Stat 543 (1935), 49 USC § 301 et seq. 


(1946). 
ae > Stat 929 (1940), 49 USC § 901 et seq. 
161 56 a 284 (1942), 49 USC § 1001 et 


se 
ses Stat 973 (1938), 49 USC § 401 et seq. 
163 Commerce Act, § 204 (3). 
164 Section 203, 204; § 303. 
." Locklin, op. cit. ‘supra note 32 at 774, n. 


166 Federal Co-ordinator of Transportation, 
“Regulation of Transportation Agencies,” 73rd 
Congress, 2nd session, Senate Document No. 
152 (1934), p. 7. 

167 Under Parts II and III of the Interstate 
Commerce Act an applicant for common car- 
rier authority must satisfy the commission that 
he is “fit, willing, and able properly to perform 
the service proposed” and that such service “is 
or will be required by the present or future pub- 
lic convenience and necessity.” Section 207; 
§ 309(c). An applicant for contract carrier 
authority, however, must demonstrate his fit- 
ness, willingness, and ability and show that 
such operations “will be consistent with the 
public interest and the national transportation 
policy.” Section 209(b) ; a 309(g). 

168 Section 216(d); § 3 

169 Section 217; 306. 

170 Section 216(i) ; § 307(f). 

171 Section 216(e) (g); § 307(b) (g). 

172 Section 5(1) (13) 

173 Section Batt) CAD. The commission is 
also authorized to prescribe uniform systems 
of accounts and to require reports of both wa- 
ter and motor carriers. Section 220; § 313. 

174 Section 1(4) ; § 305(b). (Common car- 
riers by water may establish through routes 
with common carriers by motor vehicle.) 

175 Section 216(c). Common carriers of 
property by motor vehicle may _ establish 
through routes with other such carriers or with 
railroad, express, or water carriers. Common 
carriers of passengers by motor vehicle must 
establish through routes and rates with each 
other (§ 216(a)) and may establish through 
routes and rates with carriers by rail or wa- 
ter. (Section 216(c).) 

176 But cf. § 1 (18) which prohibits aban- 
donment by rail carriers unless a certificate 
of convenience and necessity is first obtained 
from the commission. 

177 Section 20a. of the act gives the commis- 
sion jurisdiction over the issuance of securi- 
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ties by railroads. Section 214 extends those 
provisions to security issues of common and 
contract motor carriers exceeding specified 
amounts. 

178 Section 4(1). The tennend-dusttend 
clause is expressly limited to Parts I and III. 

179 Section 1 (8) 

180 Section 13 (4). 

181 Section 216 (e) ; § 303 (k). 

182 For a brief discussion of the legislative 
background of the 1940 act see Justice Black, 
dissenting in Interstate Commerce Commission 
v. Inland Waterways Corp. (1943) 319 US 
671, 692 et seq. 49 PUR NS 499. 

18354 Stat 899 (1940), 49 USC preceding 
§§ 1, 301, 901, 1001 (1946). 

1841t has been estimated that delays in 
granting the rate increases ultimately allowed 
by the commission have alone deprived the 
class I railroads of well over $1 billion in rev- 
enues during the years 1946 to 1952, to say 
nothing of even greater losses of revenue re- 
sulting from failure to grant the full increases 
requested by the railroads. The consequent 
impairment of railroad credit is emphasized by 
the fact that return on net investment which 
averaged only 2.75 per cent in 1946 had re- 
covered to only 3.76 per cent in 1951. 

185 [n 1936 commercial highway carriers 
handled 8.4 per cent of the amount of ton 
miles of freight handled by the railroads. By 
1941 this percentage increased to 11.9 per cent, 
and then dropped to a low of 6.6 per cent dur- 
ing 1943 and 1944. The 1941 peak was re- 
gained in 1947, and by 1949 the motor carriers 
were handling 17 per cent of the amount of 
rail freight ton miles. In 1939 domestic sched- 
uled airlines passenger miles amounted to 9.1 
per cent of the passenger miles handled in rail 
sleeping car and parlor car service. By 1941 
this percentage increased to 15.1 per cent, and 
then dropped to a low of 6.6 per cent in 1943. 
The 1941 peak was surpassed in 1946, and by 
1949 the airlines were handling approximately 
70 per cent of the rail passenger miles. 

186 Recently the Interstate Commerce Com- 
mission has become more restrictive in author- 
izing new or extended motor carrier opera- 
tions, and is giving increased recognition to 
the adequacy of railroad service, as indicated 
by its recent decisions in Pacific Intermoun- 
tain Exp. Co.—Control and Purchase, 57 MCC 
341, 467 (1950-1951) ; Kenosha Auto Trans- 
port Corp.—Extension, Gadsden, Ala. 52 MCC 


123 (1950); Long Trans. Co.—Purchase— 
oO oN Bros. M. Exp., Inc. 58 MCC 561 
(1952 


1868 Within a comparatively recent period, 
the commission has shown signs that it is be- 
coming aware of the destructive effect of the 
selectivity factor upon the maintenance of a 
sound transportation system. However, this 
recent change in the commission’s policy can- 
not easily erase the detrimental effects of its 
former laxness. 

187 F.g., Increased Railway Rates, Fares, 
and Charges (1942) 248 ICC 545, reopened at 
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request of Price Administrator and Secretary 
of Agriculture with the result that increases 
previously allowed were suspended, (1943) 255 
ICC 357; Increased Freight Rates, 1947 
(1947) 269 ICC 33. 

188 Increased Freight Rates, 1951, 280 ICC 
179; 281 ICC 557. 

189 Railway Mail, Pay (1947) 269 ICC 357; 
(1950) 279 [CC 633; (1951) 283 ICC 503. 

190 United States v. Association of American 
Railroads, 4 FRD 510 (D Ct Neb 1945). Suit 
was dismissed without prejudice on December 
2, 1952, on motion of railroads and govern- 
ment. 

191 Georgia v. Pennsylvania R. Co. (1945) 
324 US 439, 59 PUR NS 132; suit dismissed 
(1950) 340 US 889. 

951)" Stat 472 (1948), 49 USC § 5 b. (Supp 
1951. 

193 Senate Report No. 44, March 3, 1947; 
1948 U.S. Code Cong. Service 1844, 1845. 

194Qne of these cases (Reconstruction 
Finance Corp. v. Alabama G.S.R. Co. 276 ICC 
637) has been decided in favor of the rail- 
roads. A proposed report has been issued in 
the remaining cases, recommending dismissal 
of the complaints. War Materials Reparation 
Cases, No. 29572 et al. 

195 Testimony of David Matthews, special 
assistant attorney general, April 6, 1947, before 
the Subcommittee of the Committee on Ap- 
propriations, House of Representatives, 80th 
Congress, on the Second Deficiency Appro- 
priation Bill for 1947. 

196 See note 194, supra. 

197 36 Stat 913 (1901), as amended, 45 USC 
§ 22 et seq. (1946). 

198 27 Stat 531 (1893), 45 USC § 1 (1946). 

oi a 560 (1912), 48 USC §§ 1301 et 


se 46). 

$031 31 Stat 1446 (1901), as amended, 45 USC 
§ 38 et seq. (1946). 

201 34 Stat 1415 (1907), as amended, 45 USC 
§ 61 et seq. (1946). 

202 35 Stat 65 (1908), as amended, 45 USC 
§§ 51 et seq. (1946). The First Employers’ 
Liability Act, 34 Stat 232 (1906), was held un- 
constitutional. The Employers’ Liability Cases 
(1908) 207 US 463. 

203 44 Stat 577 (1926), as amended, 45 USC 
§ 151 et seq. (1946). 

204 49 Stat 967 (1935), as amended, 45 USC 
§§ 215 et seg. (1946). The First Retirement 
Act, 48 Stat 1283 (1934), was held unconsti- 
tutional. Railroad Retirement Board v. Alton 
R. Co. (1935) 295 US 330. 

205 52 Stat 1094 (1938), as amended, 45 USC 
§ 351 et seq. (1946). 

206 35 Stat 554 (1908), as codified, 62 Stat 
738 (1948), 18 USC 831 et seq. (Supp 1951). 

207 Del. Code, Title 26, §§ 121-156 (1935) ; 
Ohio Gen. Code Ann. 8§ 487-613 (n. 1946) 
Pennsylvania Pub. Utility Law, Pa Stat pl 
Tit. 66, § 1101 et seq. (1941). 

208 See notes 155 and 156, s1 upra. 

209 Minnesota Rate Cases (1913) 230 US 
352; Houston, E. & W. Texas R. Co. wv. Unit- 


ed States (1914) 234 US 342 (Shreveport 
Cases); Railroad Commission of Wisconsin 
v. Chicago, B. & Q. R. Co. (1922) 257 US 
563, PUR1922C 200. 

gio Despite the obvious fact, so well pointed 
out by Mr. Justice Brandeis in the Walters 
Case (Nashville, C. & St. Louis R. v. Walter 
(1934) 294 US 405, 421-424), that grade- 
crossing eliminations and protective devices 
are today primarily for the benefit of high- 
way users, their costs are still in substantial 
part saddled on the railroads by many state 
commission 

en 52 Stat 821 (1938), 15 USC § 717 
(1946). 

21249 Stat 1985 (1936) 46 USC § 1111 
Hg Ow (See Locklin, op. cit. supra, note 32 at 


213 A Civil Aeronautics Authority was cre- 
ated in 1938 (52 Stat 973). Its functions were 
later consolidated with those of the Air Safety 
Board, and the authority became the Civil 
Aeronautics Board. ~ Stat 1235 (1940), 49 
USC 401 et seq. (1946 

21452 Stat 980 (1938), 49 USC §§ 401-402 
(1946). 

215 “For the fiscal year 1951, the Civil Aero- 
nautics Board has estimated that the subsidies 
to domestic airlines alone amounted to nearly 
$35,000,000, or 56 per cent of the total mail 
payments received by those lines.” Budget 
Message of the President, Budget of the 
United States for fiscal year ending June 30, 
1953, p. M 34. 

.216 Dearing and Owen, National Transporta- 
tion Policy, 17-44 (1949). 

217 [bid. 

218 52 Stat 998 (1938), 49 USC § 486 (b): 
“In fixing and determining fair and reasonable 
rates of compensation under this section, the 
board, considering the conditions peculiar to 
transportation by ‘aircraft and to the particular 
air carrier or class of air carriers, may fix dif- 
ferent rates for different air carriers or classes 
of air carriers, and different classes of service. 
In determining the rate in each case, the board 
shall take into consideration, among other fac- 
tors, the condition that such air carriers may 
hold and operate under certificates authorizing 
the carriage of mail only by providing neces- 
sary and adequate facilities and service for the 
transportation of mail; such standards respect- 
ing the character and quality of service to be 
rendered by air carriers as may be prescribed 
by or pursuant to law; and the need of each 
such air carrier for compensation for the 
transportation of mail sufficient to insure the 
performance of such service, and, together with 
all other revenue of the air carrier, to enable 
suc h air carrier under honest, economical, and 
efficient management, to maintain and continue 
the development of air transportation to the 
extent and of the character and quality re- 
quired for the commerce of the United States, 
the Postal Service, and the national defense.” 

219 Huntington, “The Marasmus of the 
I.C.C.: The Commission, the Railroads, and the 
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Publie Interest,” 61 Yale Law Journal 467 
(1952). For a reply to this article see Mor: 

“A Critique of ‘the Marasmus of the ICC,’” 
62 Yale Law Journal 171 (1953). 

22053 ICC Annual Report 24 (1939). 

221 Criticism of the commission for failure 
to permit energetic railroad management a 
freer hand has recently come also from airline 
officers. (Railway Age, July 13, 1953, p. 80.) 

222 “The clear consensus is that Federal aid 
to other carriers works an injustice on the rail- 
roads. The remedies suggested are numerous, 
but all involve assessment of ‘user charges’ for 
the self-liquidation of Federal funds invested 
in highway, waterway, airway, and airport fa- 
cilities.” House Report No. 2735, 79th Con- 
gress, 2nd session (1946), p. XI. 

'A recent step in the right direction is 
President Eisenhower’s Reorganization Plan 
No. 10, calling for a separation of airline sub- 
sidies ee payments for the transportation of 
air mail. 
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cigeae Stat 724 (1946), 26 USC § 1520 

22564 Stat 524 (1950), 26 USC § 1410 
(Supp 1952). 

226 Dearing & Owen, National Transporta- 
tion Policy, 377 (1949). 

227 F.g., Baltimore & Ohio R. Co. v. United 
States (1953) 73 S Ct 592, 99 PUR NS 446; 
see Case Note 101 University of Pennsylvania 
Law Review 1228 (1953). 

228 Arpaia, “The Attitude of the Several 
Forms of Transportation Toward Regulation,” 
1953). C Practitioners Journal, 853, 859 (June, 

229Cf. A. L. Lowell, What a University 
President Has Learned, 146-147 (1938). 

230 Roscoe Pound, Inherent and Acquired 
Difficulties in the Administration of Punitive 
Justice, 4 Proceedings American Political Sci- 
ence Association, 222, 233 (1907) 

231 John Dickinson, Administrative Justice 
and the Supremacy of Law (1927) 14, 15. 





The Rate Base Is Here to Stay! 
By FRANCIS X. WELCH* 


I AM honored to have this opportunity 

to discuss, before this group of emi- 
nent legal specialists, a subject which is 
so fundamental to the law of public util- 
ity regulation—the rate base and its re- 
lated factors of return and depreciation. 
At the same time, it is something of a 
challenge to go over such a well-har- 
rowed field—one which has been covered 
so often through the years by top ex- 
perts—and try to bring forth at this late 
date something new or valuable by way 
of conclusion or future outlook. 

Yet I believe there is something more 
to be gained, at this particular time— 
than the sterile polishing of historical 
bones — in going back for another ex- 
amination of those well-known founda- 
tion blocks on which the structure of our 
modern law of utility regulation has been 
erected, case by case, and statute by 
statute. I say so at this particular time, 
because we are now meeting in this his- 
toric city of Boston to celebrate the sev- 
enty-fifth anniversary of the founding of 
our great American Bar Association. 
And it so happens, by strange coinci- 





* Managing editor, Pustic Utiities Fort- 
NIGHTLY, and member of the District of Co- 
lumbia bar. 
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dence, that just about three-quarters of a 
century ago—give or take a single year 
—three events happened of utmost im- 
portance in the field of public utility 
regulation. 


IRST, the telephone industry was 

born; second, the electric light was 
born ; and third, constitutional regulation 
of public utility rates in the United States 
was born. The first successful public 
demonstrations of the telephone by its 
inventor, Dr. Alexander Graham Bell, 
were made in 1877. Next year, 1954, the 
electric utility industry will celebrate the 
diamond jubilee of Thomas Edison’s elec- 
tric light. And, as you know, it was in 
1877 that the U. S. Supreme Court 
placed the seal of constitutional approval 
on a statute fixing public utility rates in 
that basic landmark decision, Munn v. 
Illinois. 

Of course, the concept of utility regu- 
lation is much older. Chief Justice Waite 
in that very same decision traced it back 
to Lord Chief Justice Hale over three 
centuries ago. But for purposes of legal 
American history in utility rate making, 


1 Decided January 29, 1877, 94 US 113, 24 
L ed 77. 
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the Munn Case was undoubtedly our 
starting point. 


|G joven capers the question of a 
rate base was not discussed in the 
Munn Case for the simple reason that it 
was not before the court. The only issue 
that was before the court was the bare 
constitutional question of whether the 
state of Illinois could, by statute, validly 
single out a certain class of business (in 
that case it was grain elevators) and fix 
or limit the price to be charged to the 
public for its services or products. 

I say this was unfortunate because if 
the court had gone into a consideration 
of the basis for rate fixing in the Munn 
Case, it might have saved some of our 
latter-day Justices, on the same highest 
court, a lot of unnecessary and fine- 
haired distinctions between rate fixing as 
a police power of the state and rate fix- 
ing on the basis of the so-called eminent 
domain theory. That is a distinction 
which three Justices (and mark you well 
I say three Justices) labored so much in 
the concurring opinion of Justices Black, 


Douglas, and Murphy in the Natural Gas. 


Pipeline Case, decided in 19422 

You may recall that the three Justices 
were so determined to “lay the ghost of 
Smyth v. Ames’”® (I quote that phrase 
from the opinion) with its rule of fair 
value, decided in 1898, that they disa- 
greed with the majority opinion by Chief 
Justice Stone, which restated the power 
of the highest court to invalidate confis- 
catory rate orders. The three Justices in- 
sisted that legislative price fixing, as up- 
held in the Munn Case, is not prohibited 
by the due process clause. From this it 
was inferred that such rates are not sub- 
ject to judicial review or correction from 
the standpoint of alleged confiscation. 

Now that was a pretty strong doctrine 
and you may recall that it moved Justice 
Frankfurter to write a second concurring 
opinion in the Pipeline Case. Frank- 





2 Federal Power Commission v. Natural Gas 
— Co. (1942) 315 US 575, 42 PUR NS 


3 Smyth v. Ames, decided March 7, 1898, 169 
US 466, 42 L ed 819. 
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furter was certainly never an admirer of 
the fair value rule in Smyth v, Ames. Yet 
he felt compelled to point out that the 
Black-Douglas-Murphy opinion, while 
denying the authority of the court to re- 
view the reasonableness of the FPC rate 
order in that case, was still trying to tell 
the FPC what to do about ignoring the 
fair value rule. In other words, they 
were trying to eat their cake of judicial 
rate supremacy and have it too, in the 
form of judicial monitoring on the use 
of rate formulae. 


, ee thing Frankfurter pointed 
out, which is commonly ignored by 
writers on the subject, is that the doc- 
trine that state rate fixing must not be 
confiscatory by judicial standards of due 
process was not an original doctrine pro- 
claimed by Smyth v. Ames in 1898. It 
was first established by the same Chief 
Justice Waite, who wrote the majority 
opinion in the Munn Case in 1877. Nine 
years later, again writing the majority 
opinion of the court in the Railroad 
Commission Case,* the Chief Justice 
said :§ 
Under pretense of regulating fares 
and freights, the state cannot require 
a railroad corporation to carry persons 
or property without reward; neither 
can it do that which in law amounts to 
a taking of private property for public 
use without just compensation, or 
without due process of law. 


It was on the basis of that opinion by 
Chief Justice Waite in 1886, that the 
court four years later, in the Milwaukee 
Railroad Case,® laid down the doctrine 
which virtually postulated the fixing of 
reasonable or justifiable rates and there- 
fore the use of a rate base. 

Thus, the rate base concept was twice 
founded in case law, years before it was 
spelled out in such detail by the Smyth 
Case in 1898. For, after all, a rate base— 





4Stone v. Farmers’ Loan & Trust Co., de- 
cided January 4, 1886, 116 US 307, 29 L ed 636. 

5116 US 331. 

6 Chicago, M. & St. P. R. Co. v. Minnesota 
ex rel. R. & Warehouse Commission (1890) 
134 US 418, 458, 33 L ed 970, 982. 
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any kind of a rate base—is simply a 
foundation upon which to erect a stand- 
ard for measuring either the reasonable- 
ness of rates or whether they might be 
confiscatory. (I shall not here go into 
the distinction between the reasonable- 
ness and confiscation, which I am sure is 
familiar to all of you.) And in order to 
make that measurement intelligent, of 
course, you must also measure the rea- 
sonableness of the return and the reason- 
ableness of the deductions and allow- 
ances for depreciation. In other words, 
as soon as you use the words “reasonable 
rates” (and nearly all of our Federal and 
state laws do use those words) you have 
postulated the need for a rate base upon 
which to measure “reasonableness.” 
More than that, you have postulated the 
need of some final judgment as to the 
ultimate reasonableness, which amounts 
to a reservation of judicial review. 


O’ course, it is quite permissible for 
a statute to go beyond such a gen- 
eral standard and spell out, in terms of 
formula, or other conditions, just what 
shall constitute “reasonable rates.” The 
Ohio legislature did that when it wrote 
a mandatory requirement for the use of 
reproduction cost value into the law, and 
the highest court of that state felt bound 
to follow it.” 

All the Smyth Case did in 1898 was to 
lay down a rule of reason for use in de- 
termining fair value in terms of noncon- 
fiscatory rate fixing. True, it went into 
considerable detail in setting forth fac- 
tors to be considered —I will not take 
your time to enumerate them. But the 
court certainly did not attempt to dic- 
tate any set formula in the Smyth Case. 
On the contrary, the court plainly indi- 
cated that any combination of these 
standards, or even a single one of them, 
if the circumstances of the particular case 
warranted, might be used to test the 
claim of confiscation under the Four- 
teenth Amendment. 

A number of legal writers have some- 
how reached the firm conclusion that the 





7 Marietta v. Public Utilities Commission 
(1947) 148 Ohio St 173, 71 PUR NS 186. 
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fair value rule in Smyth v. Ames was 
overruled in practical effect, if not by 
formal expression of the U. S. Supreme 
Court majority in the Hope Natural Gas 
Company Case.’ I have never been able 
to join that view for the simple reason 
that what the U. S. Supreme Court ma- 
jority actually did, in both the Pipeline 
and Hope cases (as distinguished from 
the dicta about the Fourteenth Amend- 
ment), could really be reconciled with 
the fair value rule laid down in the Smyth 
Case. I think this viewpoint was very 
well stated by the Vermont Supreme 
Court in the New England Telephone & 
Telegraph Company Case in 1949.9 


FTER all, both the Hope and Pipeline 
decisions involved appeals from 
rate-fixing orders of the FPC under the 
Natural Gas Act. Under this act ap- 
peals may be taken to the U. S. Circuit 
courts as a matter of right on the issue 
of “reasonableness” of the rates fixed, 
rather than on the narrower test of con- 
fiscation which would be applicable to 
rates fixed by a state commission. I will 
presently touch on what a considerable 
number of the highest state courts have 
to say about the scrapping of the “fair 
value” rule as applied to state commis- 
sion rate orders. But first I would like 
to comment on the questions raised by 
the so-called “end result” test laid down 
in the Hope Case, even as it applies to 
rates fixed by Federal regulatory com- 
missions under the statutory requirement 
that they must be just and reasonable. 


8 Decided 1944, 320 US 591, 51 PUR NS 
193. Compare “Utility Regulation in the Light 
of the Hope Natural Gas Case,” R. J. Hale, 
44 Columbia Law Review 488; “The Demise 
of Fair Value,” R. W. Harkeson, 42 Michigan 
Law Review 1049; “Smyth v. Ames in the 
State Courts, 1942-1952,” Philip Mendelson, 
29 Minnesota Law Review, and others. An- 
other common assumption found in regulatory 
articles is that utilities and their rate critics 
have exchanged position several times on the 
subject of using reproduction cost as a rate 
base element. Except for the unusual circum- 
stance in the Smyth Case, I can find no con- 
siderable body of utility industry opinion ex- 
pressing any preference at any time for rigid 
adherence to a strict original cost basis for rate 


fixing. 
9115 Vt 494, 79 PUR NS 508. 
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The questions, stated bluntly, are simply 
these: Is any rate base necessary? Has 
the U. S. Supreme Court in the Hope 
Case—and later decisions along the same 
line—given the Federal commissions 
such discretion as to permit them to dis- 
pense with even the formality of explain- 
ing methods used, as long as the final 
product squares with the very general 
“end result” language in the Hope ma- 
jority opinion, about allowing a utility 
enough return to continue to attract 
capital and so forth? 


F that is what the majority of the court 
held (and I do not believe such is 

the case), then the rate base is obsolete. 
And any judicial review is a needless 
mockery because the so-called expert 
judgment of the commission becomes 
conclusive upon the court. How the 
courts, under such a concept, could ob- 
tain enough information about the rates 
under review even to apply the limited 
test of the “end result” becomes a mys- 
tery. And if the rate base is unnecessary 
for Federal commission rate making, a 
fortiori it becomes unnecessary for state 
commission rate making as far as the 
Federal courts are concerned under the 
Fourteenth Amendment. 

I am sorry, in a way, that no appeal 
could be taken to the U. S. Supreme 
Court for the Wisconsin Supreme Court 
decision in that very interesting City of 
Two Rivers telephone rate case.’° For 
in that case, you may recall the Wiscon- 
sin commission tried to carry out this 
idea of refusing to reveal, even to the 
state appellate courts, what was the ra- 
tional basis of its rate order or whether 
it even had any rational basis. In other 
words, it did away with the rate base en- 
tirely, and said to the court, in effect, 
“these rates are reasonable because we 
say they are reasonable and you will have 
to take our word for it because we are 
experts.” The Wisconsin courts struck 
down this bold attempt to defeat judicial 
review. 


10Commonwealth Teleph. Co. v. Public 
Service Commission (1948) 73 PUR NS 97, 
252 Wis 481. 


Just by way of reducing this idea 
of conclusive expert judgment to ab- 
surdity, let us take a somewhat facetious 
hypothetical example. Let us suppose 
that the FPC put several alternative com- 
putations of the basis on which it pro- 
posed to compute a reasonable return in- 
to an ordinary hat. Next, let us suppose 
that a nice little 3-year-old girl, blind- 
folded, were asked to pick one of these 
numbers out of the hat. And let us sup- 
pose that the FPC thereafter found, as 
experts, that the “end result” of rates 
fixed on the rate basis selected by the 
little girl was just and reasonable. Can 
anyone seriously contend that the Fed- 
eral courts would stand by and give such 
an arbitrary and capricious method the 
benefit of any presumption of reasonable- 
ness, no matter what the “end result” 
might be? 


FTER all, it is very well for a body of 
presumed experts to say “we have 

used a reasonable basis” or “we have 
found a reasonable” return, But “ex- 


‘pertise” (to use the word given us by 


Justice Frankfurter in the Hope Case) is, 
as “expertise” does. And as Justice Jack- 
son said, in his opinion in the same case, 
“If we are to hold that a given rate is 
reasonable just because the commission 
has said it was reasonable, review be- 
comes a costly, time-consuming pageant 
of no practical value to anyone.” This 
same view was taken in a recent decision 
of the Eighth U. S. Circuit Court of Ap- 
peals, handed down on July 20, 1953, in 
setting aside a 54 per cent return used 
by the FPC, on a comparative cost of 
capital basis, in fixing rates for the 
Northern Natural Gas Company. In 
that unanimous decision, Circuit Judge 
Woodrough, speaking for the court, 
said: “What is of importance is that we 
are unable from the reported findings to 
arrive at a reasoned conclusion that the 
543 per cent rate of return allowed by the 
commission is ‘just and reasonable.’ The 
commission has not sufficiently explained 
why it considers that rate reasonable .. .” 

Then the circuit court went on to 
point out that virtually all the evidence 
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in the record pointed to a 6 per cent re- 
turn rather than 54 per cent, and the case 
was remanded to the FPC with more 
than a strong hint to do something about 
the inadequacy of the 5} per cent return 
and to use some other basis in addition to 
comparative cost of capital. While this 
Northern Natural Gas Case is still 
pending, I understand the FPC has since 
allowed a 6} per cent return in another 
gas rate case, so it may be that we will 
soon see this decision bearing fruit in 
the form of a future FPC regulatory 


policy. 


uT let us get back to the “ghost of 
Smyth v. Ames” and what has hap- 
pened to the “fair value” rule in the state 
courts since the Hope Case. I have made 
an examination of key “post-Hope” de- 
cisions from twenty-one highest state 
courts. I will give you, briefly, the re- 
sults by states. Out of twenty-one deci- 
sions examined, I have found acceptance 
of the end result dicta in the Hope Case 
in only four states, to date: Oklahoma, 
New Hampshire, New Mexico, and 
Utah.” 

In 17 out of 21 state court cases, we 
have three different classifications of de- 
cisions, but all rejecting—in varying de- 
gree—the “end result” test in the Hope 
Case. 

In the first group we find con- 
tinued adherence to the fair value rule in 
Smyth v. Ames. This group of decisions 


includes cases from Illinois, Maine, 
Maryland, Minnesota, New Jersey, 
North Dakota, Ohio, Pennsylvania, 


South Dakota, Vermont, and Washing- 





11 Re Northern Nat. Gas Co. (FPC 1952) 
95 PUR NS 289. 


12 These state decisions are cited as follows: 
Southwestern Bell Teleph. Co. v. State (1951) 
204 Okla 225, 89 PUR NS 311; New England 
Teleph. & Teleg. Co. v. State (1949) 95 NH 
353, 78 PUR NS 67; State v. Mountain States 
Teleph. & Teleg. Co. (1950) 54 NM 315, 88 
PUR NS 388; Utah Power & Light Co. v. 
Public Service Commission (1944) 107 Utah 
155, 56 PUR NS 136. In the New Hampshire 
Case, the court stated that the finding of a rate 
base is required by state law, but that it need 
not involve fair value, reproduction cost, or 
any other single formula. 
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ton. In the second group we have four 
state courts insisting that the commission 
use a reasonable rate base but not neces- 
sarily postulating a fair value rule: Ar- 


kansas, Georgia, Massachusetts, and 
Wisconsin.* In the third group are two 
state court decisions which reject the 
“end result” test in the Hope Case, but 
which uphold their state commission rate 
orders in such a way as to make them, at 
least, reconcilable in a broad way with 
the alternative standards of fair value 
laid down in the Smyth Case. These are 
cases from Alabama and Idaho.™ 

And this lopsided box score of 17 out 
of 21 state court decisions, which re- 
fused to accept the “end result” test, does 
not tell the whole story. I could name a 
half-dozen other states where the com- 
missions themselves are following the 
fair value rule so that there was no need 
of court appeals to correct commission in- 





13[llinois Bell Teleph. Co. v. Commerce 
Commission (Ill Sup Ct 1953) 98 PUR NS 
379, 111 NE2d 329; New England Teleph. & 
Teleg. Co. v. Public Utilities Commission (Me 
Sup Jud Ct 1953) 98 PUR NS 326, 94 A2d 
801; Chesapeake & P. Teleph. Co. v. Public 
Service Commission (Md Ct App 1952) 97 
PUR NS 50, 93 A2d 249; Re Minneapolis 
Street R. Co. (1949) 228 Minn 435, 79 PUR 
NS 407; Re New Jersey Power & Light Co. 
(NJ Sup Ct 1952) 95 PUR NS 467, 89 A2d 
26; Northern States Power Co. v. Public Serv- 
ice Commission (1944) 73 ND 211, 53 PUR 
NS 143; Marietta v. Public Utilities Commis- 
sion (1947) 148 Ohio St 173, 71 PUR NS 186; 
Pittsburgh v. Public Utility Commission (Pa 
Super Ct 1951) 88 PUR NS 70; Equitable 
Gas Co. v. Pennsylvania Public Utility Com- 
mission (1947) 160 Pa Super Ct 458, 68 PUR 
NS 65; Re Northwestern Bell Teleph. Co. 
(SD Sup Ct 1950) 85 PUR NS 368, 43 
NW2d 553; Re New England Teleph. & Teleg. 
Co. (1949) 115 Vt 494, 79 PUR NS 508; State 
v. Pacific Teleph. & Teleg. Co. (1947) 27 
Wash 2d 893, 70 PUR NS 250. 

14 Fort Smith v. Southwestern Bell Teleph. 
Co. (Ark Sup Ct 1952) 94 PUR NS 214, 247 
SW2d 474; Public Service Commission v. At- 
lanta Gas Light Co. (1949) 205 Ga 863, 82 
PUR NS 321; Lowell Gas Co. v. Department 
of Public Utilities (1949) 324 Mass 80, 78 
PUR NS 506; Commonwealth Teleph. Co. v. 


Public Service Commission (1948) 252 Wis 
481, 73 PUR NS 97. 

15 Birmingham Electric Co. v. Public Service 
Commission (Ala Sup Ct 1950) 254 Ala 119, 
47 So2d 455; Re Pacific Teleph. & Teleg. Co. 
(1951) 71 Idaho 476, 92 PUR NS 229. 
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terpretations: Colorado, Kansas, Mon- 
tana, Nebraska, South Carolina, and Vir- 
ginia. Of course, in many of these states 
the fair value rule is written right into 
the regulatory statute. But I think this 
analysis does show that the “end result” 
test is by no means accepted by the states, 
and that the great weight of authority is 
looking in the opposite direction. 


| pment what lesson of future value 
can we get from this analysis of case 
law? I might state it in two sentences. 
The rate base is here to stay. And the 
state courts have refused to close the 
door on judicial review as to the reason- 
ableness of commission rate making. An- 
other time I had the honor of addressing 
this Section of Public Utility Law was 
at the Cleveland convention in 1947. At 
that time I had occasion to recall that 
regulation over the years had gone 
through three distinct phases of evolu- 
tion. First, the legislative rate-making 
period ushered in by the Munn Case; 
second, the judicial review period ush- 
ered in by Smyth v. Ames; and, third, 
the emphasis on expert commission deci- 
sion underlined by the Hope Case, Thus 
all three constitutional branches of our 
form of government have taken turns in 
shaping regulatory policy. I expressed 
some wonder at that time which branch 
would remain permanently in the domi- 
nant position. From the events that fol- 
lowed since that time, I would now say 
that the present outlook indicates that 
the courts are not going to give up their 
final say as to reasonableness and due 
process no matter how expert our com- 
missions may claim to be. And, on the 
whole, that strikes me as the safest 
course to follow, for regulation generally. 

We do not know what the future 
has in store in the way of continued in- 
flation or price fluctuations. It is quite 
conceivable that a formula that would be 
valid and desirable in one period would 
be undesirable and unworkable in an- 
other. Just the other day I read of a 
Georgia commission decision in which 
the commission used as a rate base in- 
vested capital instead of the investment 
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in plant and equipment.’® The commis- 
sion gave as its reason the fact that an 
invested capital base eliminates the trou- 
blesome question of construction work in 
progress which would have to be decided 
if plant investment were used as a base. 
Now, in theory, that is exactly what the 
court found wrong with the railroad com- 
pany’s argument in Smyth v. Ames. 
But it is conceivable that back in 1898, 
before regulation of security issues could 
get the water out of the utility stocks, 
there were sound objections to invested 
capital as a rate base, which would not 
be sound or valid at this late date. 
Again, it is conceivable that a con- 
tinued inflation would make a strict orig- 
inal cost base for rate making entirely 
unworkable. At our convention in San 
Francisco last year, one of the speakers 
referred to the experience of a telephone 
company in Shanghai, China, operating 
under such monetary inflated condi- 
tions that the original cost of the entire 
utility plant would not buy a single tele- 
phone instrument. Who can say then, in 
the coming years in this country, the dol- 


- lar will not fall in purchasing power to 


such an extent as to make the use of an 
original cost rate base not only unjust 
and unworkable but positively ridicu- 
lous! It is no answer to say that prices 
go down as well as up. In the last sixty 
years the purchasing power of the dollar 
has dropped to less than a third, and in 
only about a half-dozen years has it gone 
up instead of down. This means that 
over any long-range period the use of a 
strictly original cost rate base is simply 
a device for shortchanging the original 
cost investors. 


oe point I am making is the point 
which, it seems to me, the U. S. Su- 
preme Court made in Smyth v. Ames: 
That no one formula or consideration 
should be the exclusive test. All of these 
formulas are instruments which might 
be valuable and workable under chang- 
ing conditions. As practitioners and stu- 


16 Re Georgia Power & Light Co. File No. 
19313, Docket No. 470-U, decided May 11, 
1953. 
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dents of regulation, it seems to me to be 
important that we should keep these in- 
struments in working order, against the 
time when they may be needed. Fortu- 
nately the courts have not forbidden this 
choice of instrument, although we have 
come very near to that in some of the 
close.y divided decisions. And because 
the door has been left open, it is not nec- 
essary for us to go to Congress at some 
future date with the difficult task of re- 
writing regulatory laws in order to get 
around some restrictive decisions, as is 
the case with some other phases of reg- 
ulation; notably, FPC jurisdictional 
questions under the Natural Gas Act. 

It is a tribute to the wisdom of our 
system of checks and balances that the 
courts continue to resist pressure of 
passing passion and prejudice, which 
might result in unwise restrictions over 
the long range. In short, as I see it the 
“ghost of Smyth v. Ames” is still doing 
business at the same old stand. It may 
not be doing as much business as it used 


to do under the Fourteenth Amendment, 
but the courts, as a whole, are still keep- 
ing the door open to those who need pro- 
tection from any real abuse by adminis- 
trative experts. Who can say but that 
with changing times, continued inflation, 
and turnover in membership, even some 
experts on our Federal commissions may 
not change their minds about the wisdom 
of the fair value rule? 


HE Federal Power Commission had 

two new members appointed during 
the past year and another’s term is expir- 
ing next June, Who can say that—with 
continued inflation—FPC may not some 
day decide that it will have to go back 
to fair value rule? When and if it does, 
the door is still open under the majority 
decisions of the highest court. And those 
who think that the “ghost of Smyth v. 
Ames has been permanently laid” are, 
in my humble opinion, indulging in 
“pipeline dreams” of wishful thinking, 
or should I say “expressions of hope”? 





Significant Trends As to Rate Base Depreciation, 
And Rate of Return 


By STUART F. KOSTERS* 


A the engineer representative of the 
panel, I shall limit myself to an 
engineering discussion of the topics and 
try to avoid any temptation to indulge 
in legal interpretations of court or com- 
mission decisions. I have taken that 
liberty at times in years gone by, only to 
be firmly but surely admonished by 
friendly counsel with a reminder to stay 
on my own side of the fence. 

Before beginning a discussion of the 
three individual subjects, it may be ap- 
propriate to discuss, briefly, a relatively 
recent innovation in utility regulation, 
which, when practiced, appears to treat 
all of our subjects collectively, or it 
might be that it bypasses them all. I 
refer, as you probably surmise, to the 


Stone & 


* Assistant appraisal manager, 
Boston, 
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“end result” principle which was annun- 
ciated, not for the first time, by the 
U. S. Supreme Court in the Hope Nat- 
ural Gas Company decision. I say “not 
for the first time” because as far back 
as 1924, nearly thirty years ago, a Wis- 
consin Supreme Court fostered the same 
idea in a decision involving fair rates for 
the Wisconsin-Minnesota Light & Pow- 
er Company.” In its opinion, reviewing 
the commission’s decision, the court 
said: 


It is not its method that is to be re- 
viewed, but the result reached by the 
commission, The statute charges the 
commission with the duty of ascertain- 


1 Federal Power Commission v. Hope Nat. 
Gas Co. (1944) 320 US 591, 51 PUR NS 193. 

2 Wisconsin-Minnesota Light & P. Co. v. 
Railroad Commission, 183 Wis 96, PUR- 
1924C 534, 537. 


OCT. 22, 1953 








PUBLIC UTILITIES FORTNIGHTLY 


ing and declaring a reasonable rate. 
If this is done, the method by which 
the commission arrives at the result is 
not subject to criticism. 


I wouldn’t be surprised if the late 
Adolph Hitler got some bright ideas 
from that language. By what possible 
standard can a rate be judged reasonable 
unless the method employed in reaching 
the result is shown to be proper and 
reasonable ? 


s I understand the “end result” 
formula, if it may be classed as a 
formula, it simply means that the test 
of fair rates is ability to meet the follow- 
ing requirements : 


1. Pay operating expenses. 

2. Allow for adequate depreciation 
accruals, 

3. Pay interest on outstanding debt. 

4. Allow a reasonable margin for 
equity investors. 

5. Be sufficient to attract additional 
capital. 


All well and good, I agree in principle, 
but what about the practical aspects of 
the case? 

Only two of the five requirements 
enumerated—namely, the amounts need- 
ed to pay operating expenses and debt 
interest—are matters susceptible of fac- 
tual and ready determination. The other 
three requirements depend on special 
considerations peculiar to the particular 
situation under investigation. In each 
case we are confronted with the question 
of what is reasonable, what is fair, or 
what is proper and adequate. These 
questions suggest the need for a test in 
each instance. I do not believe that we 
have yet reached the point where one 
man or one body is able to decide, with- 
out testing the component elements, that 
the final result is reasonable, fair, and 
proper. If we ever reach that point, we 
lawyers, economists, and engineers had 
better find interests in life outside the 
field of regulation, Certainly there will 
be no need for our assistance in solving 
problems associated with fair rates. 
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The end result approach, as I have 
seen it employed, just doesn’t stand 
up. When adopted by regulatory au- 
thority, as the Supreme Court did in the 
Hope Case, conclusions stand unsup- 
ported by test. Without the aid of certain 
conventional determinations, I submit 
that the approach cannot be logically ac- 
cepted. The language of Mr. Justice 
Jackson in his dissenting opinion in the 
Hope Case* brings out clearly the lack 
of security or soundness in the opinion 
of the majority. He said in his minority 
report, and I quote: 


We need not be slaves to a formula 
but unless we can point out a rational 
way of reaching conclusions they can 
only be accepted as resting on intui- 
tion or predilection. 


And later: 


The court sustains this order as 
reasonable, but what makes it so or 
what could possibly make it otherwise, 
I cannot learn, 


(Predilection is a harsh word in this 


.quotation—its use might indicate that 


Mr. Justice Jackson knew something 
that he didn’t say.) 


LIKED the minority opinion, particu- 

larly because I believe it was the in- 
strument which prevented a stampede 
toward acceptance of the principle annun- 
ciated in the majority opinion, Al- 
though the end result principle has been 
weakly reflected in some decisions since 
the Hope Case, by and large, I believe 
it has failed to catch on. In fact, as I 
read the cases, it has been ignored in 
most opinions and even mildly con- 
demned in others. Only one state com- 
mission decision has come to my atten- 
tion which seems to have been in 
reasonable harmony with the court’s 
theory. That was the case of Southern 
New England Telephone Company, 
where the Connecticut commission at 
Docket No. 8458 in 1951 said: 


It is not necessary for a commission 
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to test the reasonableness of a given 
schedule of rates against any specific 
rate base, provided that the “end re- 
sult” is reached by consideration and 
use of sound standards and that this 
consideration is disclosed in the com- 
mission’s findings. 


| he in this opinion, the commission 
recognized the necessity for sup- 
porting an opinion. Later it almost threw 
the theory overboard when it added: 


The decision in the Hope Natural 
Gas Company Case does not eliminate 
the need for disclosing the method 
employed to reach rates approved by 
a commission so that its validity will 
be clear and may be tested if subject 
to judicial review. 


Of course, the Federal Power Com- 
mission, basking in the sunshine of the 
Hope decision, has made much use of 
this procedure when it was expedient to 
do so. 


A to cases outside the jurisdiction of 
the Federal Power Commission, 
the theory has been vetoed in a number 
of instances. A circuit court in Indiana 
in the case of Indiana Bell Teleph, Co. 
v. Public Service Commission, said in 


1952 :# 


_ Valuation is required in a proceed- 
ing before the state commission to fix 
rates. ... 


and in 1951, the New Jersey commission 
at Docket No. 5093° said: 


The determination of an adequate 
rate base is . . . fundamental in any 
rate proceeding. 


The California commission recognized 
the necessity of rate base consideration 
in a decision in 1951 on the application 
of Pacific Gas and Electric Company.® 
In fact as I read the decisions, except for 
the purpose of interim orders, this com- 
mission always tests allowable income by 
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application of a rate of return to its 
determination of a rate base. 

In New Hampshire the state supreme 
court in 1949 clearly ruled on the neces- 
sity for finding a rate base, In its New 
England Telephone & Telegraph Com- 
pany decision the court said :? 


A definite finding of the base upon 
which a company is entitled to a re- 
turn is required by state law. 


Based on a more or less general cover- 
age of other recent cases touching on this 
subject, I am confident that the end re- 
sult theory is not particularly popular 
even with the regulators. It surely is not 
to be adjudged the law of the land or 
accepted as proper basis for determining 
fair rates. No, we still have with us the 
more conventional approach of determin- 
ing fair return by the application of an 
appropriate rate of return to a reason- 
able rate base. 


Bp mny all for the preliminaries, I 
come now to the main event—a con- 
sideration of the three individual sub- 
jects which were assigned for this panel 
discussion. The first for consideration, of 
course, is that very important and I 
might add very often abused factor, the 
rate base. 

If I had to answer in brief fashion the 
blunt question of “What is the trend as 
to rate base?” I would not hesitate to 
answer quickly that I see signs of the 
worm turning and I believe we are 
headed away from that school of thought 
which contends that original cost or 
prudent investment or some degree of 
one of these monsters is value or an ac- 
ceptable substitute for it. It appears so 
clear as to be self-evident that this nomi- 
nal dollar approach to rate base is im- 
proper if all interested parties are to 
receive fair and equitable treatment. Cer- 
tainly during periods of inflation, such 
as we have had with us for some time, 
the early equity investor is bound to 
suffer loss, and only by the process of 
monetary deflation could he hope to 
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recoup his losses. However, the more re- 
cent investor of inflated dollars enjoys 
a windfall during a deflation period. 
Now as a practical matter, if deflation 
became a reality to any appreciable de- 
gree, we all know that the consumer 
would not relish the burden of high pay- 
ments and soon the nominal dollar 
theory would go the way of all flesh—a 
substitute would have to be found in the 
interest of popular appeal, The nominal 
dollar theory is definitely a one-way 
street. I submit it cannot possibly work 
unless we are to enjoy a stable currency, 
which, of course, is not in accord with 
the economic facts of life. 


Do not intend to suggest that the trend 

away from the original cost concept 
is already well defined; it is far from 
that, Certainly the Federal Power Com- 
mission has not given any ground and 
the same can be said for many state com- 
missions. Remember, we have a long 
and difficult road back. The “cost” ad- 
vocates have gone to great length to 
entrench their gospel. As recently as 
1945 a statute was enacted in North 
Dakota which, in clear language, pro- 
vides that “the value of the property of 
a public utility as determined by the 
public service commission for rate- 
making purposes shall be the money 
honestly and prudently invested therein.” 
Also, in North Carolina, bills were in- 
troduced this year which would establish 
the base used in determining public 
utility rates as original cost less allow- 
ance for depreciation and obsolescence 
as opposed to the present procedure 
which embodies acceptance of reproduc- 
tion cost. 

Again, as late as this year of 1953, 
the Maine legislature passed a law 
which permits the commission to con- 
sider original cost, current value, de- 
preciation, and other factors connected 
with the utility’s property. This bill 
would nullify a requirement in the pres- 
ent law that fair value must be con- 
sidered when fixing a rate base. It is 
difficult for me to understand how the 
mere procedure of a state legislature 


enacting a law can possibly change a 
factual finding of cost or investment into 
value, something which is entirely dis- 
associated with either of them. Original 
cost or investment can generally be found 
of record and either or both relate to past 
expenditures, whereas value must neces- 
sarily be predicated on an estimate of 
worth as measured in a current competi- 
tive market. I confess to an abundance of 
legal ignorance, but from the standpoint 
of plain practical economics, I incline to 
the belief that a law such as was enacted 
in North Dakota just doesn’t make sense. 


ou are all familiar, I am sure, with 

the history of the cost concept. Ex- 
cepting as related to railroads, it was 
born about the year 1937 under the guise 
of an accounting reformation and was 
nurtured through the early days of its 
growth by those who had other uses in 
mind for it. It was first given life, na- 
tionally, in the telephone industry; 
shortly thereafter it was thrust upon the 
electric utilities; and following close on 
that it was prescribed for the gas com- 
panies, Of course, in so far as rates were 
concerned, it was of little importance to 
the railroads in the early days, because 
they were unable to earn a decent return 
on any kind of a base. 

It didn’t take very long to inject the 
new concept fairly generally into rate 
regulatory circles. It was first popular- 
ized on the premise that it was so easy 
to find a rate base by mere reference to 
the balance sheet of a company. Of 
course, some things on the balance sheet 
were considered not exactly proper but 
these could be readily deleted from the 
plant account before the true and pure 
value was determined. The idea proved 
tremendously popular in so far as the 
regulators were concerned where stat- 
utes permitted. Why not? It made for 
lower rates which have always been 
popular with the public and after all the 
public is an important group in the lives 
of many administrative officials. 


HE “cost base” parade was on. 
Small companies which were not 
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strong enough to fight the onslaught of 
this creeping paralysis, struggled along 
as the wave passed over them. Larger 
companies, even the big ones which had 
shown a disposition to resist the move- 
ment in the early days, soon fell in be- 
hind the band wagon because, in many 
instances, they considered it the ex- 
pedient course to follow. It was murder 
in my humble opinion and, if asked off 
the record, I could name some of the or- 
ganizations and individuals who planned 
and carried on the slaughter. 

Regardless of my objections and those 
of others, it continued to gain impetus 
and things went from bad to worse until 
by the year 1948 the cost concept had 
about reached its peak of popularity, In 
that year the Federal Power Commis- 
sion, always a leader in regulatory “re- 
forms,” and equally quick to tell the 
public about it, published a little booklet 
entitled “State Commission Jurisdiction 
and Regulation of Electric and Gas Utili- 
ties.” This booklet, among other things, 
summarized the methods of state com- 
mission rate base determinations for 
electric and gas utilities. 

At that time 44 states and territories 
had regulatory commissions with juris- 
diction over either or both electric and 
gas utilities, Of these 44 which were 
canvassed, only 35 responded to an in- 
quiry as to their rate base practices. Of 
the 35 responders, there were 11 that 
said they had adopted the prudent in- 
vestment rate base principle, eight said 
they used original cost, one said his- 
torical cost, one said original cost with 
a nominal allowance for reproductive 
value, six reported a consideration of all 
elements, and six said they regulated on 
the fair value concept. In addition, the 
state of Ohio reported that reproduction 
cost was prescribed by statute and Mary- 
land said it used fair value determined as 
of 1923, with net additions to date of 
inquiry. 


N”: how has that over-all picture 
changed in the last five years? 
Admittedly there are not a great many 
shining examples of a positive change of 
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attitude on the part of regulation. Never- 
theless, there is an undercurrent which 
is softly rumbling with good omens. I 
can’t put my finger right on the basis for 
this confidence, but I am reasonably sure 
that a change for the better is at least in 
the making. In private conferences I 
have been impressed with a new attitude 
of several commissions. Companies no 
longer are being advised against apply- 
ing for rate increases. If they have a 
logical story to tell, in justification of a 
rate increase, they are invited to tell it. 
One item in which most commissions 
have displayed little or no interest in the 
past is the trend in construction costs. 
Now, since the trend has reached such 
definite heights with no signs of prospec- 
tive retreat, some commissions are tak- 
ing note of the fact. Generally, if they 
have been strong original cost advocates, 
they are not disposed to establish prec- 
edent, in a given situation, by spell- 
ing out acceptance of the fair value 
principle. 

However, we have found instances 
where testimony designed to show the 
decided increase in construction costs, 
or, conversely, the decrease in the value 
of the dollar, has been listened to with 
real interest and has received considera- 
tion in one way or another in the final 
fixation of rates. Possibly a desire to 
save face has influenced some commis- 
sions and prevented an announcement 
of a change of policy. 


gp movement away from simon- 
pure original cost is certainly gain- 
ing strength within the utility industry 
itself. Whereas, for many years there 
has been an era of complacency on the 
part of most companies, simply because 
it was possible to survive under original 
cost regulation, we find that in practical- 
ly all recent cases the companies are 
making a decided effort to prove in the 
necessity for a rate base, higher than one 
based on original cost or its counterpart. 
There is little doubt, generally, that ne- 
cessity for a higher base already exists 
or is just around the corner, since it is 
becoming more and more apparent that 
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earnings in the utility field soon must im- 
prove if the operators are going to be 
able to satisfy a continuous and con- 
tinuing demand for expansion capital. I 
was much impressed by an article writ- 
ten by the late Honorable Harold A. 
Scragg, formerly chairman of the Penn- 
sylvania Public Utility Commission, 
which appeared in the PusLic UTILITIES 
FoRTNIGHTLY about a year ago.® Two 
short quotations from this article will 
probably bear reciting: 


Inflation and its effects are now as 
much a part of every rate case as the 
case itself and must be recognized by 
any regulatory commission in deter- 
mining questions of value. 


And later: 


Any business whose capital is 
shrinking in terms of relative purchas- 
ing power is failing to recover its total 
economic costs, including adequate re- 
turn, and, in fact, is cannibalizing its 
own capital. The attraction of new 
capital in these circumstances becomes 
exceedingly difficult and only under 
unfavorable terms, which results, in 
the long run, in higher prices to con- 
sumers or poor service or both. 


When the chairman of a very conserva- 
tive commission, such as the Pennsyl- 
vania commission is and always has 
been, apparently sees the light and pub- 
licly proclaims it, I am encouraged and 
look forward with much more optimism 
than I have been able to muster during 
the very dark days of the past decade 
and a half. 


T may also be appropriate to call at- 

tention to an address by Judge John 
P. Randolph to the Pennsylvania Water 
Works Association delivered in the latter 
part of last year. You may recall that 
Judge Randolph was that outspoken 
general solicitor of NARUC until he re- 
cently resigned. In the address I refer 
to, he made two valuable suggestions 


8“A Restatement of Fundamentals of Util- 
ity Rate Making,” Vol. L, No. 6, September 
11, 1952, p. 347. 
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for adjusting the regulatory process to 
meet present inflationary trends. They 
were: 


1. Speed up testimony in hearings 
so that it won’t be out of date before 
the commission can render a decision, 
and 

2. Use index numbers to adjust for 
inflation. 


This latter suggestion, he said, “has at- 
traction in that it expresses the invest- 
ment in the same kind of dollars as is 
used to express the income and so re- 
lates like quantities to obtain the rate of 
return.” I think that is important. 

Let us pause a moment and contrast 
the constructive suggestions made by 
Judge Randolph with language used by 
a NARUC committee reporting, to the 
last (1952) convention, on progress in 
regulation. The report reads, in part, as 
follows : 


A rate base consisting of depreciat- 
ed original cost or net investment plus 
working capital still receives exclusive 
or substantial weight in most final 
determinations. 


Presumably this accomplishment is re- 
viewed with pride. I see nothing in the 
result to be proud of and, further, it may 
be that committee reports before too long 
will carry an entirely different message. 


EFERENCE has previously been made 

to concrete examples of a limited 

change in the attitude of some regulatory 

authorities. Let us review briefly some 

decisions which tend to point up that 
claim. 

In 1948 the Arizona commission re- 
ported to the Federal Power Commis- 
sion that it used the prudent investment 
theory in rate base determinations. How- 
ever, in 1952, in the Central Arizona 
Light & Power Company Case,® the 
commission found a proper rate base to 
be midway between net book and trend- 
ed original cost less depreciation. Also, 
in the Arizona Edison Company Case 


2Docket No. 9958-E-1028, Decision No. 
22271. 
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decided in 1951,!° the commission grant- 
ed the total increase requested by the 
company after finding a rate base which 
lay between net book and economic value 
presented by a witness for the company. 
Actually, the finding was closer to value 
than to the investment figure, 

The Florida commission, in 1952, 
granted a rate increase to Southern Bell 
Telephone & Telegraph Company.” In- 
cluded in the text of the decision was the 
following language: “. . . to cope with the 
highly inflationary economy now gripping 
the country.” 

The mechanics adopted by this com- 
mission involved application of a rate of 
return to a depreciated cost base with an 
additional allowance “to provide for the 
depressing effect of high construction 
costs on earnings.” This certainly has 
the appearance of an indirect method of 
granting an allowance for the increase in 
construction costs or the complimentary 
decrease in the purchasing power of the 
dollar. 


to supreme court of Illinois, in re- 
viewing an Illinois Bell Telephone 
Case just a few months ago, 12 rejected 
the commission’s claim that “one of the 
important factors in fixing a rate base is 
the rate of return.” The commission had 
adopted depreciated original cost for the 
rate base and apparently attempted to 
justify its use by suggesting that liber- 
ality in the rate of return allowance 
would compensate for the inadequacy of 
the rate base. The court failed to see the 
logic and said: 

This statement at first blush has a 
deceptive quality of truth. Its best 
criticism is that it creates an inextrica- 
ble circle, providing no beginning nor 
any basis for fixing a rate of return 
other than the nebulous formula “that 
when all things are considered the rate 
should be just and reasonable and pro- 
vide a reasonable return on invest- 
ment.” 
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The court further rejected the com- 
mission’s claim that it should be permit- 
ted to use only the value of the invest- 
ment without regard to present value of 
property. 

The Indiana commission, which in 
1948 had not reported its method of 
reaching a rate base determination, has 
quite consistently practiced the original 
cost theory. Last year a circuit court in 
Marion county reviewed an Indiana Bell 
Telephone Company Case, previously 
decided by the commission, and allowed 
the company $6,000,000 more than the 
commission had prescribed because the 
commission had failed to recognize re- 
production cost in calculating the rate 
base. 

In a case involving rates for New 
England Telephone & Telegraph Com- 
pany,!* the supreme court of Maine re- 
versed the commission because it had ig- 
nored the statutory requirement of find- 
ing fair value. The court said the com- 
mission “had no right to take short cuts 
across the rights of others—even those 
engaged in a public utility service — to 
reach popular results.” 


ROBABLY one of the most important 

decisions has just recently come down 
from the Illinois Commerce Commission. 
This was in The Peoples Gas Light & 
Coke Company Case.** Although less 
than a year ago in the Northern Illinois 
Water Corporation Case this commis- 
sion had not only denied recognition of 
reproduction cost, but had severely con- 
demned its use, nevertheless in the Peo- 
ples Case it found a fair value rate base, 
predicated on a consideration of current 
economic conditions, price levels, and 
replacement cost, as well as a considera- 
tion of original cost. Although the full 
decision was not available when this 
paper was prepared, it is understood that 
the allowed rate base was about halfway 
between reproduction cost and original 
cost. The decision certainly lines up 
with the state supreme court’s opinion in 
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the Illinois Bell Case and probably per- 
manently removes the Illinois commis- 
sion from that group which seeks to im- 
pose the original cost concept on the 
utility industry. 

The next case to be cited is not clearly 
indicative of a switch to the fair value 
approach but it does appear to suggest 
tolerant thinking on the part of the New 
Jersey commission. In a case involving 
fair rates for Cranbury Water Com- 
pany,’ the commission refused to fix a 
rate base solely on reproduction cost 
where the record failed to show that the 
company gave any consideration, in its 
pro forma income statement, to savings 
that might result from a redesign of the 
system. The position taken by the com- 
mission apparently resulted in penalizing 
the company for its failure to take proper 
account of obsolescence. If such was the 
fact, the point is well taken. 

The last case to be cited is one which 
involved fair rates for Cambridge Elec- 
tric Light Company, decided by the 
Massachusetts commission last year.!” 
This decision doesn’t find the commis- 
sion leaving its prudent investment posi- 
tion but it does indicate some thinking 
along these lines. The commission re- 
fused to apply a rate of return to a rate 
base computed on present-day dollars or 
trended to present-day costs; rather, it 
used book investment. The commission 
stated that “where the concept of orig- 
inal cost was evolved at so early a date, 
Massachusetts should not be among the 
first to abandon it without more cogent 
reasons than appeared in this case.”’ 


arco ay now to the next subject— 
namely, rate of return—I regret that 
I cannot bring to you as much optimism 
as I have displayed in respect to the rate 
base angle. 

As a preface to any consideration of 
rate of return, it should be pointed out 
that even allowances which have been 
considered normal in the past can no 
longer be considered satisfactory for the 
reason that earnings, generally, are in 
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reality overstated these days as a result 
of inadequate depreciation charges. I re- 
fer, of course, to reserve deficiencies at 
retirement date, resulting from accruals 
being restricted to an original cost base. 

In the face of the apparent necessity 
for a higher rate of return to meet in- 
flationary conditions, and at about the 
time it appeared that commissions might 
do something about it, we suddenly 
find allowances headed in a downward 
direction. 

The factor responsible for this sit- 
uation has been much to the foreground 
of late—it is the adoption of a mongrel 
and inappropriate cost-of-money theory 
as a measure of fair rate of return. Cost 
of money is not related to the cost of la- 
bor and material and therefore it cannot 
possibly be expected to compensate for 
inflation. Money costs may go up or 
down, while prices are trending in the 
opposite direction. 

Adoption of this cost-of-money theory 
in fixing rate of return has proved to be 
and may continue to be a potent weapon 
in forestalling rate increases, but, in my 
judgment, it is an unsound approach 
which tends to weaken the utility se- 
curity market. Use of this yardstick fails 
to take into consideration the risks which 
are inherent in the business or the cur- 
rent need for large amounts of new 
money for expansion purposes. It ig- 
nores trends in business as well as prices. 

A major fault to be found with this 
mongrel theory is the inconsistency in 
using present earnings-price ratios for 
common stocks with historical costs of 
outstanding debt issues. Plant expan- 
sions must come from new money raised 
in the future and certainly money costs 
are on the increase. Interest rates at 
present are surely very much higher than 
those which apply to presently outstand- 
ing securities. 


HE low point in allowed rate of re- 
turn for each class of utility, except- 
ing water, came in either 1947 or 1948. 
The exception is readily explained due to 
the lack of cases. Actually, there was 
only one decision reported in a water 
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case between 1938 and 1949 and since 
then there have been only nine cases 
reported. 

In the case of the other utilities, the 
trend is definitely upward from 1948 
through 1951. Electrics rose from an 
average of 5.36 per cent in 1947 to 5.89 
in 1951. In 1952 the average dropped 
back to 5.8 per cent. For gas utilities, 
the low was 5.08 per cent in 1948, up to 
6.41 in 1951, and back to 5.82 in 1952. 
Telephone companies had a low of 4.55 
per cent in 1947, rose to 6.13 in 1951, 
and then dropped back to 6.03 in 1952. 
All utilities combined had an average of 
5.36 in 1947, rose steadily to 6.16 in 
1951, and dropped back to 5.95 in 1952. 
These figures are based on well over 200 
decisions rendered in the period 1947 to 
1952, the most active period for rate 
cases throughout the history of regula- 
tion. Although a complete analysis of the 
current year is not possible, there is 
sound support for the prediction that al- 
lowed returns are still on the toboggan. 
The recent trend downward can be traced 
generally to use of an illegitimate cost- 
of-money formula. 


Te major source of my information 
on allowable rates of return is a 
very comprehensive analysis prepared by 
Arthur Andersen & Co. which covers all 
cases reported in PUR between the 
years 1915 and 1952. With the assist- 
ance of this analysis, I have come to the 
following summary conclusions : 


1. In general, allowable rates of re- 
turn have followed the trend of money 
rates and bond yields. These were 
very high in the twenties but began a 
decline in 1931. 

2. The trend of allowed returns 
again turned upward about 1947 fair- 
ly well in parallel with the advance in 
bond yields. 

3. Until recent years there was al- 
ways a differential allowance in favor 
of gas utilities as opposed to electric. 
Now the reverse is true. 

4. Rates of return allowed by regu- 
lation are becoming more generally 
geared to a cost-of-money theory 
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which fails to give proper effect to the 
economic situation in which the indus- 
try now finds itself. 

5. Ability to attract new capital is 
an important consideration in fixing 
fair rate of return, but conjunctively 
it is also important to consider the 
rights of the old investor, 


On this point I again take the liberty 
of quoting from the writings of a former 
chairman of the Pennsylvania commis- 
sion — the late Honorable Harold A. 
Scragg.4® He said: 


While one of the tests in determin- 
ing the reasonableness of utility rates 
has been the ability of the business to 
attract capital, it must be borne in 
mind that such a test is not conclusive, 
for a step further must be taken in 
the analysis—the ability to raise cap- 
ital must be examined in the light of 
whether it has been of such kind 
and on such terms that existing own- 
ers have been treated fairly and 
equitably. ... 


|B pec omy-neg is the third and final 
subject for consideration. We are 
all familiar with the dilemma which con- 
fronts all types of industry today. Al- 
though it is definitely important to in- 
dustry in general, it is particularly seri- 
ous in the utility field because under 
present rules of regulation there appears 
to be no solution to the problem and pos- 
sibly no avenue of escape from chaos, I 
refer to the necessity of bridging the gaps 
between capital recouped at the expira- 
tion of property life and the investment 
required to replace the retired property 
so that continuity of service to the public 
may be maintained. 

Among the many things that fail to 
work in the utility field during periods of 
unstable prices, depreciation based on 
original cost without regard to replace- 
ment cost, appears to head the list. Away 
back in 1909 when regulation was in its 
infancy and the subject of depreciation 
was really getting its first serious con- 
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sideration, a wise U. S. Supreme Court 
expounded on the subject in the Knox- 
ville Water Case, as follows: 


. . the company is entitled to earn 
a sufficient sum annually to provide 
not only for current repairs but for 
making good the depreciation and re- 
placing the parts of the property when 
they have come to the end of their life. 
... It is not only the right of the com- 
pany to make such provision, but it is 
its duty to its bond and stockholders, 
and in the case of a public service cor- 
poration at least, its plain duty to the 
public. 


Although in this case the court was 
dealing with the propriety of providing 
or not providing any depreciation, the 
annunciated principle appears to be 
equally applicable to the question of the 
sufficiency of the provision. 


Wis respect to this whole subject 
of insufficient depreciation ac- 


cruals, about which so much has been 
written by so many informed and com- 
petent people, I would say that there is 


no trend in the utility field, or, to put it 
in other terms—the trend is flat. When- 
ever the subject is raised in a rate case, 
it is immediately slapped down, unfor- 
tunately, to say the least, because it is 
vital to utilities. Clarence H. Ross, in 
speaking before this section at your 
meeting last year in San Francisco, clear- 
ly explained how much more important 
inadequate accruals are to regulated in- 
dustry than they are to unregulated busi- 
ness. He pointed out that a utility can- 
not increase the price of its product, 
whereas this course is open to competi- 
tive business. Also, the high ratio of 
plant investment to operating revenues 
in the utilities makes them particularly 
vulnerable from the depreciation stand- 
point. 

Considering trends from the stand- 
point of conventional depreciation prac- 
tice in the utility industry, there are but 
three important factors to be reviewed. 
First, there is the accrual method em- 
ployed; second, the annual rate applied 
to base figures ; and, third, the size of the 
accrued balance in the reserve as related 
to the property account. 





Recent Significant Trends in Public Utility 
Rate Determination 


By D. F. HOULIHAN* 


Introduction 


T is highly appropriate that some of 

the controversial factors of utility 
rate making be discussed from the view- 
point of the several professions whose 
special talents are required for the at- 
tainment of equitable results. This op- 
portunity to learn the feelings of the 
other fellow should help us all to co- 
ordinate our thinking since we share a 
common objective: the attainment of a 
fair balance among consumer, manage- 
ment, and investor interests. Nothing is 
more in order than a co-ordinated ap- 
proach at this time since we could be, 


* Partner, Price Waterhouse & Company, 
New York, New York. 
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and I hope are, at a turning point in 
regulatory philosophy: the beginning of 
the end of a painful era of slavish adher- 
ence to the original cost accounting con- 
cept. Recent court decisions in Illinois, 
Maryland, and Maine and other events 
are indicative of a trend toward the re- 
introduction of the judgment factor in 
rate determination. 


An informed investor does not buy 
stock in any company solely on the basis 
of its financial statements. There are 
many more factors than accounting in- 
volved in predicting the financial future 
of a utility company, and these, in large 
measure, represent major problems in 
rate making. Competitive sources of en- 
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ergy, the ability of the enterprise to main- 
tain its physical capacities, the difficulties 
of raising capital, the value of the dol- 
lar, and legal requirements in various 
state and Federal jurisdictions are 
among the many items which must be 
considered in addition to a utility’s finan- 
cial results for past periods. 


tr of the effects of the past tendency 
of many regulatory bodies to base 
rate decisions directly on accounting re- 
sults obtained by so-called sound ac- 
counting principles developed and fos- 
tered by them, has been that the engi- 
neer, the economist, the banker, the 
lawyer, and the other professional people 
have begun to question the validity of 
such accounting principles, as well as 
those which do not take into considera- 
tion factors of economics, engineering, 
etc. The problem is not a new one; for 
instance, we all recall: 


(1) the doctrine of original cost, 
which provided for the elimination of 
certain items included in the property 
account but, nevertheless, prohibited 
the inclusion of substantial amounts of 
property additions previously charged 
to operating expense on the grounds 
that the companies were irrevocably 
bound by their previous accounting 
practice. This doctrine was also ap- 
plied to companies that were not sub- 
ject to regulation when the recording 
of the transactions occurred, 

(2) the treatment accorded to the 
excess of good costs prudently made 
in acquiring utility properties in excess 
of original cost which, in most in- 
stances, were required to be written 
off to surplus or amortized over a rela- 
tively short period by charges to in- 
come “below the line,” and 

(3) the retroactive application of 
so-called straight-line depreciation re- 
serve deficiencies which, in many in- 
stances, were required to be charged 
to earned surplus or to capital surplus 
created by the reduction of the com- 
mon capital stock account. In many 
instances, the uniform systems of ac- 
counts previously prescribed by the 
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regulatory commission had provided 
for “retirement reserve accounting” 
and the utilities had followed pre- 
scribed requirements, 


All these represent rate determination 
battles which have been needlessly 
fought on the territory of the hapless 
utility accountant. 


CCOUNTING practices such as the 
three just mentioned which have 
not been generally accepted among ac- 
countants should not be a basis for reg- 
ulation. The pattern of accounting 
theories sponsored by regulatory bodies 
as “mere accounting” and later used as 
a lever in rate proceedings to impose a 
social concept has become too familiar. 
These purposeful theories should never 
be confused with generally accepted ac- 
counting principles which have devel- 
oped through widespread practice and 
experience and are sponsored by pro- 
fessional accounting organizations. 
Accounting may be called a disciplined 
art based on certain conventions. One 
of these is the assumption that a dollar 
is a constant unit of measurement. The 
accountant, in an era of inflation such 
as we have experienced since the Second 
World War, is faced with the problem of 
how to recognize the fall in buying pow- 
er of the dollar. (The problem is com- 
parable to but even more complicated 
than that of the engineer with the shrink- 
ing yardstick.) Should it be left to sub- 
jective interpretation as in the case of the 
higher but less valuable pay envelope— 
or should financial statements be restat- 
ed in some fashion to indicate currency 
units of equal buying power? With 
the latter course go the dangers that, 
for practical reasons, all companies can- 
not carry it out uniformly without gov- 
ernment action and the result might be 
a mixture of accounting and economics 
too confusing for further interpretation 
or evaluation. However, there is no rea- 
son why the accounting solution to this 
problem must be found for public utili- 
ties prior to its consideration in rate 
hearings, and I shall endeavor to point 
out what has been attempted or even has 
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been done in some instances to recognize 
the effects of inflation in computations of 
rate base, depreciation, and rate of re- 
turn. 


Rate Base 


FTER several years of relative uni- 

formity of regulatory concept, the 

rate base has once again emerged as a 

major item of controversy in rate de- 
termination. 

Going back to 1898 in the case of 
Smyth v. Ames,! we come upon the be- 
ginning of an era of fair value rate bases. 
It would be well to recall that this deci- 
sion followed the depression of 1893 and 
that William Jennings Bryan advocated 
the doctrine of fair value in an instance 
where property values were far below 
cost. Fair value and “spot” reproduction 
cost were declared practically synony- 
mous in McArdle v. Indianapolis Water 
Co.* during 1926. The year 1936 saw 
the beginning of the trend toward orig- 
inal cost merely as a method of account- 
ing required by Federal and state com- 
missions but, eight years later, the Su- 
preme Court in the case of Hope Nat- 
ural Gas Company® declared legal the use 
of original cost in rate determination. 
This far-reaching decision had the effect 
of converting many state commissions, 
including fair value states, to the use of 
an original cost basis. 

With a few exceptions, where a value 
concept is in effect, rate cases within the 
past few years indicate that most com- 
missions are still following the original 
cost concept. However, there are sev- 
eral significant instances of a change in 
philosophy, usually impelled by court 
action. 


n 1950 the Michigan commission, by a 
2-to-1 decision in the Consumers 
Power Company Case,‘ redefined its 
previous position and adopted a basis of 
fair value representing a round judgment 
figure somewhere between original cost 


1169 US 466. 

2272 US 400, PUR1927A 15. 

3 (1944) 320 US 591, 51 PUR NS 193. 
#82 PUR NS 97, 108. 





and reproduction cost. As stated by the 
commission : 


As we see it, the determination of 
fair value is a matter of judgment. It 
is to be exercised by the commission 
after giving careful consideration to 
all the various elements entering into 
the formation of a sound, reasonable, 
and intelligent judgment as to the 
present fair value of the property of 
the utility used and useful in its busi- 
ness. 


In January, 1953, the Illinois Supreme 
Court reversed an Illinois Commerce 
Commission order in the case of Illinois 
Bell Telephone Company, requiring that 
the commission consider, among other 
things, the reproduction cost factor, 

Similar court decisions in Maine® and 
Maryland’ give strong indications that 
they might be forerunners of a new 
trend in regulatory approach, particu- 
larly in the many states whose statutes 
provide that public utility rates be based 
on fair value. 

During 1952 Kentucky passed a law 
requiring consideration of reproduction 
cost among other elements in the deter- 
mination of fair value. A recent effort to 
convert Maryland back to original cost 
by legislative action died in committee. A 
similar fate was accorded an effort to 
change Ohio’s reproduction cost basis 
to fair value. In all these court and com- 
mission cases, the extent of the postwar 
inflation appears to be a principal factor 
which caused the change in rate-making 
philosophy. Although none of us expects 
to find a one-shot cure-all for inflation, it 
is obvious that under present circum- 
stances some recognition will be given 
to this evil by the adoption of a fair value 
rate base. 


A developed in recent cases, the con- 
cept of fair value resulted in a 


598 PUR NS 379, 111 NE2d 329. 
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round-amount judgment figure some- 
where between original cost and repro- 
duction cost, in both cases less depre- 
ciation. Trended original cost dollars 
(obtained by use of price indices) as 
well as engineers’ reproduction cost esti- 
mates were used in determining repro- 
duction cost. 

As a general word of caution, it should 
be carefully noted that, in fair value 
cases, original cost is not guaranteed as 
a minimum factor. Furthermore, fair 


value brings in its wake additional prob-. 


lems, some of which I shall attempt to 
outline. 

Many utilities, particularly those with 
major postwar plant investment, fear 
that a drop in prices may mean rate bases 
below original cost. A basic assumption 
by the advocates of a return to fair value 
is that we have reached a price plateau 
which cannot return to old low levels 
because of labor and government influ- 
ences. 

The injection of a replacement concept 
entails consideration of plants becoming 
obsolete by technical developments. Gas 
manufacturing plants superseded by the 
use of natural gas, and electric produc- 
tion equipment which might in the future 
be replaced by some form of atomic en- 
ergy, may be severely dealt with in con- 
sidering reproduction costs. The concept 
of reproduction cost must equitably take 
into account the fact that equipment is 
rarely replaced by an identical item, since 
advances in the field of power genera- 
tion as well as distribution have been 
spectacular and the end is not in sight. 


ROM a practical standpoint, a com- 

mission, which operates in a political 
atmosphere and is subject to public 
clamor, might find itself subject to attack 
from all sides in selecting a “judgment” 
rate base without revealing the details of 
its computation. Under such circum- 
stances, the utilities may find themselves 
in an era of relative uncertainty in which 
the changing political mood will make 
prediction of future rates a difficult 
problem unless the aid of Dr. Kinsey’s 
research team can be enlisted. On the 
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other hand, many feel that the original 
cost concept represents the low point and 
that any change must be an improve- 
ment. 

In a recent case, the Georgia commis- 
sion® used invested capital (securities 
outstanding plus surplus) as a rate base. 
The use of invested capital eliminates 
questions relating to working capital and 
construction work in progress and of- 
fers the same base for judging the fair- 
ness of the return as is generally used by 
investors. The recording of interest on 
construction work in progress could be 
dispensed with if the utility were auto- 
matically to change its rate base to give 
proper weight to additional capital in- 
vestments, earnings, and dividends. The 
question of possible unwise accumulation 
of unnecessary funds could not be realis- 
tically raised in an industry which must 
obtain regulatory approval for every new 
security issue. A multiple-purpose util- 
ity would, of course, require allocation 
of its capital to electric, gas, and non- 
utility operations. 


MONG the arguments advanced by 

proponents of this method is that 

it most closely adheres to Justice Bran- 
deis’ prudent investment concept that 


The thing devoted by the investor 
to the public use is not specific prop- 
erty, tangible and intangible, but cap- 
ital embarked in the enterprise. Upon 
the capital so invested the Federal 
Constitution guarantees to the utility 
the opportunity to earn a fair return. 


The equity stockholders of a utility op- 
erating under either a capitalization or 
original cost rate base would receive no 
recognition for the effects of inflation un- 
less some provision were made therefor, 
such as an increase in the rate of return. 

We may eventually discover that the 
precise method of determining a rate 
base is not as important a factor as the 
attitude with which it is applied. How- 
ever, I believe that equity capital of utili- 
ties should be treated on a basis relative 


8 Re Georgia Power & Light Co. File No. 
19313, Docket No. 470-U, May 11, 1953. 
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to other comparable risks, and in terms 
of today’s economy the fair value concept 
gives recognition to the risk factor. 

In addition to plant in service, a rate 
base normally includes several so-called 
“fringe items” which are often topics of 
controversial discussion. Interest on 
construction of major projects is general- 
ly allowed to be capitalized and included 
in the rate base. However, there is no 
uniformity in the rates allowed. As a 
general rule, and except for special sit- 
uations, the utility’s allowed rate of re- 
turn should be used in calculating inter- 
est on construction, particularly when 
the ratio of equity capital has not mate- 
rially changed. While there is some 
feeling that construction work in 
progress should be allowed in the rate 
base as a means of eliminating the need 
to capitalize interest, rate proceedings are 
generally so few and far between that the 
capitalization of interest seems to be the 
most certain way to assure a return of 
the investment with respect to plants 
under construction. 

Another “fringe item” is the un- 
amortized balance of gas conversion 
costs of utilities which have shifted to 
the use of natural gas. The New York 
commission in two recent decisions ex- 
cluded the item from the rate base but 
allowed the annual amortization as a de- 
duction. Instead of a return on the un- 
amortized balance of these costs it al- 
lowed as an operating revenue deduction 
interest on the funds required for the 
conversion. 

Another item which has been treated 
in varying ways is the allowance for 
working capital. Without going into an 
analysis of the various concepts (and they 
certainly are various), I should like to 
point out that the earlier due dates for 
Federal income tax payments have tight- 
ened working capital requirements. This 
new factor should be taken into account 
by commissions who have been using a 
set formula for many years. 


Depreciation 


op now to depreciation ac- 
counting, the basic question re- 


volves around the purpose of de- 
preciation provisions. Do depreciation 
provisions of utilities merely represent 
an accounting device for the regular 
amortization of original cost dollars over 
a period corresponding to the estimated 
average life of the physical assets, or do 
these provisions serve as a means of 
keeping the plant intact by providing a 
reserve for replacing retired property? 

In 1930 the Supreme Court stated in 
the United Railways Case® that deprecia- 

.tion should be based on reproduction 
value but reversed its previous view in 
the Hope Natural Gas Company Case” 
in 1944 and specifically disapproved the 
decision in the United Railways Case— 
the view of the court then being that de- 
preciation is a means of recovering cost 
and therefore the company was being 
made whole. 

Obviously, if a unit of property must 
be replaced at a higher price than that of 
the retired unit, additional investment is 
required to maintain capacity unless 
technical advances have been adequate to 
offset higher replacement prices, Al- 
though technological improvement has 

- been tremendous, numerous items, such 
as underground conduits, copper, poles, 
gas mains, buildings, vehicles, etc., must 
be replaced at vastly increased prices 
with relatively little or no technical 
changes. 

The utility industry has made a re- 
markable effort to meet the problems of 
inflation by the means of technological 
improvement. However, spiraling wages, 
fuel, and other operating costs in the 
postwar period have outstripped all ef- 
forts to keep costs down by develop- 
ments in the art. However, notwith- 
standing increased costs, utility rates 
charged to consumers have been remark- 
ably stable. 


AY important aspect of electric and gas 
utilities in this respect is the rela- 
tively large plant investment necessary 
to carry on operations. Almost four 
years of gross operating revenues are 


9 280 US 234, PUR1930A 225. 
10 320 US 591, 51 PUR NS 193. 
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necessary to equal the cost of such utili- 
ties’ investments in physical plant, which 
is composed of relatively long-lived 
equipment, The amortization of this high 
proportion of past capital costs prevents 
utilities from matching current costs 
against current income. This same prob- 
lem in relation to inventories has been 
met by the adoption of the last-in first- 
out method of pricing inventories in 
many industries, 

Plans have been suggested by which 
annual depreciation provisions would be 
increased through use of a price index 
factor to provide for replacement on a 
current dollar basis. Proponents of this 
concept state that such a policy will pro- 
tect the enterprise from the effects of 
inflation by permitting maintenance of 
capacity through adequate replacement 
provisions. They also contend that it is 
in the interest of consumers who, under 
such a plan, would not be called upon to 
pay a return on the increased capitaliza- 
tion necessary to replace plant capacity. 

The advocates of a replacement de- 
preciation basis believe that in the long 
run the provisions should not exceed 
total plant investment. The problem is 
one of matching depreciation provisions 
in cheap dollars against cheap dollar 
revenues; otherwise conventional ac- 
counting results show a distorted picture 
of the economic facts because of the time 
lag which utilities face in recovering 
plant costs and the influences thereon of 
our changing economic cycle. 


a version of the above meth- 
od was recommended by Peoples 
Gas, Light & Coke Company in a recent 
rate proceeding before the Illinois com- 
mission." In general, the company, in its 
presentation, computed depreciation pro- 
visions by converting the cost of property 
consumed into current dollars through 
use of the Bureau of Labor Statistics 
Consumers Price Index. However, the 
excess of economic depreciation over 
conventional straight-line depreciation 
was taken only on that portion of plant 
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dollars represented by equity capital; 
namely, 60 per cent. Under the account- 
ing method advocated, the additional de- 
preciation so provided would have been 
credited to a “Common Capital Adjust- 
ment Account” not available for divi- 
dends and would not be deducted in the 
computation of an original cost rate base. 

The proposal was not successful but 
a fair value rate base was attained sub- 
sequent to the decision by the Illinois 
Supreme Court in the Illinois Bell Tele- 
phone Case.!* The provision for depre- 
ciation allowed in the Peoples Gas deci- 
sion was based on original cost plus an 
additional allowance for anticipated ob- 
solescence. 

Although the Peoples Gas proposal 
would provide for financing of 60 per 
cent of the additional replacement cost 
of retired plant, the company would still 
be required to find means for financing 
the remaining 40 per cent. Granted that 
the bondholders themselves have suf- 
ered a loss through inflation, the com- 
pany has gained nothing since it is still 
faced with the necessity of replacing the 
entire property at higher prices, The 
annual cost to the utility is the partial 
exhaustion of its entire property and, in 
economic terms, this cost is incurred at 
current cost levels. The utility’s position 
in this regard would not be any different 
if its capitalization included 40 per cent 
in bonds or zero per cent in bonds. 


ETTING right down to the core of 
the problem of replacement depre- 
ciation, it seems to me that the question 
at issue revolves around the rate-making 
philosophy of determining which con- 
sumer, present or future, should bear the 
increased replacement cost of plant (this 
higher replacement cost being due prin- 
cipally to influences of inflation) while 
the plant is being consumed by the utility 
in servicing the present consumer. 

To date, no regulatory commission 
has adopted replacement depreciation in 
the determination of rates. In recent rate 
cases depreciation was computed in all 
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instances on original cost of the proper- 
ties in arriving at the amount of the 
utility’s return, even though in some 
cases a fair value rate base was allowed. 


Amortization of Emergency Facilities 


ie us leave depreciation at this point 
and go on to the subject of amortiza- 
tion of emergency facilities. Federal and 
state regulatory commissions have re- 
cently considered or are now considering 
the accounting required and the applica- 
tion in rate determination of Federal in- 
come tax reductions allowed companies 
which elect to amortize, over a 5-year 
period for tax purposes, the costs of 
plant facilities certified by the Defense 
Production Administrator as emergency 
facilities. Depreciation on such amor- 
tized facilities after the 5-year period 
will not, of course, be included as deduc- 
tions in computing Federal income taxes, 
with the result that such taxes will be 
greater. 

As in the case of industrials, public 
utilities which amortize certified facili- 
ties for tax purposes receive assistance 
in financing by means of tax deferment. 
That is the only advantage, benefit, call 
it what you will, that either industrial 
or utility companies receive from the 
5-year amortization of emergency facili- 
ties. 

The announced purpose of the legisla- 
tion enacting § 124A of the Internal 
Revenue Code was to encourage private 
companies to build facilities needed for 
defense by permitting them to amortize, 
for income tax purposes, certified facili- 
ties equally over five years without re- 
gard to regular amortization provisions 
of the tax law, Notwithstanding the re- 
quirements for balancing the budget (a 
matter in which all of us are vitally in- 
terested), Congress passed this legisla- 
tion because of the need for rapidly 
stepping up the country’s production 
potential. 


T is my opinion that public utilities, 
for both accounting purposes and rate 
determination, should provide for de- 
preciation equally, by years, over the 


estimated useful life of the properties 
and that an amount equivalent to the tax 
reduction (representing the reduction 
attributable to the excess of amortiza- 
tion over normal depreciation) during 
the 5-year amortization period be in- 
cluded in “operating revenue deduc- 
tions” in arriving at “total utility operat- 
ing income.” For the period subsequent 
to the amortization period, the increased 
income taxes attributable to depreciation 
on the amortized facilities should be ex- 
cluded from “operating revenue deduc- 
tions” and “total utility operating in- 
come.” In this manner the consumer 
would be accorded fair treatment 
throughout the life of the property. The 
consumer will receive the same treat- 
ment whether or not the utility is allowed 
accelerated amortization under certifi- 
cates of necessity. 

At the present time commission ac- 
counting orders issued to public utility 
companies by twenty states relating to 
amortization of emergency facilities have 
come to my attention. In all cases but 
one, the accounting prescribed for the 
tax reduction in the determination of 


“total utility operating income” during 


the amortization period conforms to 
sound accounting practice and is in ac- 
cord with the views previously expressed 
by me; that is, as a charge “above the 
line.” In the latest orders, the accounting 
for the corresponding credit prescribed 
that it be recorded in a subdivision of 
earned surplus such as restricted surplus 
by fourteen states and in a reserve for 
deferred income taxes by five states. 


Spe geet to the amortization pe- 
riod, annual charges to “surplus” or 
the “reserve” and corresponding credits 
to income (above the line) are based in 
certain states on normalizing the income 
tax consequences and in other states on 
apportionment over arbitrary periods 
generally approximating the estimated 
life of the properties. 

Although there is no assurance as a 
matter of public record that all of these 
nineteen state commissions will adopt 
the same policy for rate determination it 
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would appear, on the basis of the pre- 
scribed accounting, that there is a strong 
presumption of fair treatment to rate- 
payers, management, and investors. 

In the twentieth state, no equivalent 
charge was to be made against income, 
but the increase in income resulting from 
the tax reduction was to be transferred 
to a restricted surplus account. How- 
ever, in the determination of rates, in- 
come is “normalized” in a manner gen- 
erally corresponding to the accounting 
treatment of the other nineteen states. 

Malcolm F. Orton, director of public 
utilities, New York Public Service Com- 
mission, in a paper prepared for a meet- 
ing of the National Association of Rail- 
road and Utilities Commissioners held 
at Little Rock, Arkansas, in November, 
1952, expressed the following viewpoint 
which I feel sure will be of interest to 
you: 


By leaving rates unaffected by the 
certificate of rapid amortization and 
by keeping net income as it would 
have been, normalized if you want to 
call it that, the customers in both pe- 
riods are treated fairly, no disturbing 
ups and downs are introduced into net 
income, and the company is provided 
with the necessary capital for a large 
portion of its plant additions without 
(interest)’* cost, thus reducing its 
over-all cost of capital, and no obsta- 
cles are placed in the way of the pro- 
vision of necessary facilities for na- 
tional defense. Certainly all of these 
results are desirable. 


‘eo Federal Power Commission has 
under consideration an amendment 
to its Uniform System of Accounts 
which provides that when a utility elects 
or is directed by a commission to set upa 
reserve for the deferred tax, the amount 
of the tax reduction during the amortiza- 
tion period is shown as the last item 
(Account 539) before the item termed 
“Net Income after Provision for Future 
Taxes” and the corresponding credit is 
made to a reserve (Account 259). After 


18 The word (interest) has been added. 
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the period of accelerated amortization is 
terminated, Account 539 is credited and 
Account 259 charged each year with an 
amount equal to the amount accumulated 
in Account 259 divided by the average 
estimated remaining service life of the 
property, or such other amount as may 
be fixed by the commission, 

While I do not know the present views 
of the members of the Federal Power 
Commission in this matter, on Novem- 
ber 10, 1952, the commission issued an 
opinion and order approving an interim 
settlement in the matter of Texas East- 
ern Transmission Corporation. The fol- 
lowing is quoted from the order: 


Texas Eastern be and it is hereby 
authorized to file and make effective 
as of December 1, 1952, the tariff 
sheets attached as Exhibit A to the 
“Statement of Basis for Interim Set- 
tlement” (Exhibit 61) in the record 
of this proceeding, upon the follow- 
condition : 

Texas Eastern shall first agree in 
writing to refund to its customers, 
upon such reasonable basis as the 
commission may direct when and if 
such refund becomes necessary, all 
Federal income tax credits or allow- 
ances arising out of its election to 
exercise its rights to accelerated tax 
amortization under Necessity Certifi- 
cate TA-NC-10357 for the period the 
rates permitted herein to become ef- 
fective on December 1, 1952, are in 
effect. 


The views of the commission’s staff 
were expressed in the oral argument of 
staff counsel before the commission 
hearings held in Washington on March 
18, 1953, relating to the treatment of 
Federal income taxes as affected by ac- 
celerated amortization. Its position is 
that for both accounting and rate-making 
purposes the commission should allow 
only the taxes actually paid during the 
amortization period. 


I” me point out one effect of a policy 
of allowing only taxes paid in the 
determination of rates. A reduction in 
rates to consumers would result in the 
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payment of less Federal income taxes by 
the utilities during the amortization pe- 
riod. For instance, on the basis of 1952 
tax rates of 52 per cent, it would require 
rate reductions to consumers of $2.08 
for each $1 of tax reduction in order to 
reduce a utility’s operating income for 
the amount of the tax reduction result- 
ing from amortization of emergency fa- 
cilities. I have heard no views expressed 
in connection with the legislation relat- 
ing to § 124A of the Internal Revenue 
Code whereby the granting of certifi- 
cates of necessity would result in 
substantially reducing or deferring cor- 
poration income taxes beyond that con- 
templated in § 124A. 

‘The magnitude of the consequences of 
such a policy is illustrated by statistics 
compiled by the Federal Power Com- 
mission which showed that at October 
22, 1952, electric and gas utilities subject 
to the Federal Power Act and the Nat- 
ural Gas Act had received certificates for 
accelerated amortization for approxi- 
mately $1.3 billion of facilities certified 
for amortization, To this figure must be 
added the facilities certified since Oc- 
tober, 1952, and also the very substantial 
amounts of certified facilities of utilities 
which are subject only to state regula- 
tion. 

The attitude of the staff of the Fed- 
eral Power Commission is further ex- 
plained in the following quotation from 
a statement made by staff counsel at the 
hearing on March 18, 1953: 


We further maintain that if the tax 
savings are to be treated as cost of 
service in rate making, the amounts 
paid by the consumers must be de- 
ducted from gross investment in the 
determination of the rate base. . . . If 
the cost of these facilities is included 
in the rate base, the consumer will be 
required to pay a return on the funds 
obtained from him. 


I AM at a loss to understand the reason- 
ing for the position taken by the com- 
mission’s staff since with taxes “normal- 
ized,” from the viewpoint of equity, the 
consumer is accorded the same fair treat- 


ment whether or not the utility amor. 
tized its defense facilities for tax pur- 
poses over the 5-year period. 

A utility faced with the fact that it 
would be required in rate determinations 
to treat the tax reductions in the manner 
advocated by the staff of the Federal 
Power Commission would, no doubt, be 
forced to forego the amortization and 
claim for tax purposes only the normal 
amount of depreciation and would there- 
by be unable to avail itself of the assist- 
ance in financing granted by Congress 
to all companies which qualified for the 
certification of emergency facilities. 

It is regrettable indeed that companies 
operating under the jurisdiction of cer- 
tain regulatory commissions do not, at 
present, intend to exercise their rights 
to amortize for tax purposes certified fa- 
cilities over a 5-year period. I sincerely 
hope that such commissions will consider 
this entire matter in the light of fairness 
to the consumer, the management, and 
the investor. 


Rate of Return 


A” now for the last topic—rate of 


return. Determination of a fair 
rate of return is a problem which re- 
quires the patience of Job and the wis- 
dom of Solomon. Anyone who has tried 
to analyze conflicting expert testimony 
and statements made with respect to cost 
of capital, the reasons why such a meth- 
od does not produce proper results, or 
the market effect of floating a new se- 
curity issue, undoubtedly knows what I 
mean. 

At the risk of oversimplifying an ex- 
tremely complicated subject, I’ll attempt 
briefly to get at the heart of the question. 

Bondholders and preferred stock- 
holders contract for a fixed return and 
there is no doubt about their status. 
They, in effect, place their faith in the 
value of the dollar. They are protected 
against depressions but bear the risk of 
inflation. 

The common stockholder is in a differ- 
ent situation and he represents the real 
problem. Some commissions seem to re- 
gard utility common stock as a “last 
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preferred,” subject to a rigidly fixed re- 
turn. This view I regard as fallacious. 


N equity owner in any business bears 
the brunt of the risk. Let us not 
forget that our system of free enterprise 
owes its present status of world leader- 
ship primarily to people who were will- 
ing to take major risks. The question 
for us then is whether the utility com- 
mon stockholder is so sheltered by regu- 
latory protection that his investment 
should be regarded as something less 
than risk capital. 

What are some of the risks he takes 
or has taken? 

1. The regulatory risk. He has in the 
not too distant past been charged for 
good costs prudently made in excess of 
original cost and is subject to similar 
charges relating to utility properties pur- 
chased. In practically all instances these 
costs were disregarded in rate determi- 
nation. He has also been charged, in 
many instances, for retroactive deprecia- 
tion reserve adjustments, 

2. The technological risk. The devel- 
opment of atomic power might only mean 
a change in boiler equipment. However, 
it might also develop to the point where 
industrial plants might be able to pro- 
duce their own power and this load could 
be lost to the utilities with serious effect. 

3. The demand risk. Centers of popu- 
lation change, cities and towns decline 
as others develop, industries shift from 
one area to another. Utilities are the least 
able to pack up and move. 

4. Government competition. The en- 
croachment of tax-free government pow- 
er may have temporarily receded under 
the present national administration. 
However, this is a real risk which would 
become a grave one should rigid regula- 
tion impair the ability of the utilities to 
raise equity capital. 

5. Industry obsolescence. During the 
past half-century several industries 


whose securities were once highly re- 
garded by investors have suffered partial 
or complete obsolescence. Among these 
I would list street railways, coastwise 
shipping, and certain railroads. 
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While we, today, cannot conceive of 
mass utility obsolescence, let us not for- 
get that we are living in an age of in- 
security and sudden change. Would you 
have predicted a few years ago that in 
1952 Argentina would be rationing beef 
and importing wheat? 

6. The “lag” risk. A serious burden 
to regulated industries during periods of 
rising costs is the delay aspect of rate 
proceedings. This “lag” and the tend- 
ency to authorize bare minimum rates 
often result in a rate deficiency which is 
not compensated in succeeding periods. 

While we are on the topic, I should 
like to point out that the “lag” problem 
is subject to a fairly simple solution. 
Successive rate proceedings are costly 
and are also damaging both to the com- 
pany and to the commissions from the 
viewpoint of public relations ; they could 
be held to a minimum by the use of auto- 
matic cost adjustment clauses. Such 
clauses, applicable to significant increases 
or decreases, principally in basic wage 
and tax rates, could be applied in a man- 
ner similar to present fuel adjustment 
clauses and shown as one combined ad- 
justment factor on bills rendered to 
customers. 

The full details of the cost adjustments 
would, of course, be reported currently 
to regulatory authorities. 


| is obvious that the determination of 
a fair return on utility common stock 
must include consideration of a fair re- 
lationship to other risk returns. 

In this connection let me quote a state- 
ment made at the 1950 convention of the 
NARUC in the report of the committee 
on corporate finance: 


Since the last war there has been 
a greater spread between the earnings 
of utilities and industry generally than 
existed previously and if this spread 
is to be continued through holding 
down rates to bare subsistence levels 
it is highly questionable if the public 
interest will be served in the long run. 


Tremendous strides have been made 
by the utility industry in its present form 
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of ‘regulated tax-paying private enter- 
prise. Failure to maintain an adequate 
risk return to equity investors could 
undermine the vitality of this system. 
Should this happen, the alternative 
would be government operation or gov- 
ernment subsidy, which at best would 
represent a drift toward Socialism. 


ie closing I should like to state that 
public utilities are vital servants of all 
the people and, in terms of our present 


standard of living, the service they 
render is a relatively low-cost item. We 
can always get more and better service 
out of a healthy vigorous servant, but it 
takes more than a bare subsistence diet 
to maintain real vitality. Whatever our 
theories of computing the individual fac- 
tors which make for a proper charge to 
consumers and a fair return to investors, 
a philosophy of fair play is really all that 
is required to keep faith with present 
consumers, management, and investors, 





Public Utility Regulation and the Securities Market 
By ALBERT H. GORDON* 


r is flattering to the investment bank- 
ing fraternity that you have asked 
me, a member of it, to be on this panel. 
It was only ten years or so ago that 
Jerome Frank, an SEC commissioner in 
the days of its political power, indicated 
that utility managements need not con- 
sult outsiders for within the SEC were 
all the brains necessary for almost any 
kind of advice. 

The subject of this afternoon’s dis- 
cussion for a nonlawyer or nonengineer 
like myself is a tongue twister. You have 
heard words of wisdom from my prede- 
cessors. I will confine my comments to 
the effects of rate regulation and rate 
base on the securities market and on the 
business of the investment dealer, to- 
gether with a few remarks regarding 
some of the regulations under which 
many utilities today have to finance. 

By way of explanation, the investment 
dealer is ordinarily one who distributes 
many types of securities to his clientele, 
including industria! securities, which are 
tailor-made for the market jointly by the 
issuer and the underwriting distributor, 
and sold after careful planning. Such is 
usually not the case in utility issues, for 
often they are hammered out by a com- 
mission and the issuer with, in our opin- 
ion, consequent increase in costs. For 
example, AAA industrial bonds today 


*Partner, Kidder, Peabody & Co. New 
York, New York. 


sell on approximately a 3.15 yield basis 
as contrasted with a 3.30 basis for AAA 
utilities. No blue chip utility common 
stock sells on as low a dividend yield 
basis or as many times earnings as some 
of the prime industrial stocks. 


ost of the new issues of corpora- 
tions and municipalities are sold 


- through investment dealers. To remain 


in business long a dealer must confine 
his business to securities that are mar- 
ketable at a reasonable profit and that 
should be sound investments. To do so 
the average investment firm has a staff 
of experts classifying new issues into 
good, bad, and indifferent grades. Some- 
what similar staffs with similar analysis 
assignments are found in practically all 
the organizations with large amounts of 
funds to invest. In analyzing utility se- 
curities various criteria are used, such 
as source and quality of revenues, man- 
agement, territory, growth potentials, 
and capitalization—but the most impor- 
tant of all has come to be the rate climate 
and regulation. 

Until price controls were removed 
after the war, rates, particularly electric 
rates, for many years prior to the war 
had been lowered frequently as a result 
of the economies from increased output 
and technological improvements without 
corresponding increase in investment. 
The spotlight of the investor and his ad- 
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visers was not focused sharply on the 
treatment of rates, for the number of 
new issues of common and preferred 
stocks of utility companies was relative- 
ly small. 

In 1946, before the inflation hid- 
den in our economy became geared into 
prices, utility common stocks tended to 
be valued on a group basis, varying with 
the size and location, the type of capital- 
ization, and the yield. But investment re- 
sults since 1946 have not been uniform. 
For example, the price of common stocks 
of the Pacific Gas and Electric Com- 
pany, Boston Edison Company, Cali- 
fornia Electric Power Company, and 
the Central Maine Power Company 
have declined from their 1946 highs to 
their present prices, an average of 24 
per cent, while the stocks of American 
Gas & Electric, Cincinnati Gas & Elec- 
tric Company, Public Service Company 
of Colorado, and Houston Lighting & 
Power have increased during the same 
period approximately 38 per cent in 
value. The logical reason may well be 
that the rate climate of the latter com- 
panies has been far better than the for- 
mer. It cannot be growth for then how 
could the divergent price trends of Pa- 
cific Gas and Electric and Cincinnati 
Gas & Electric common stocks be ex- 
plained ? 


be companies operating in a reason- 
able rate climate are getting their 
money at a lower cost, In general their 
common stocks can be sold at substan- 
tial premiums over book value and on 
relatively low yields. Such companies 
tend to retain more of their earnings in 
the business in the belief that fair treat- 
ment will be given reinvested funds; as 
a result they need relatively less new 
common stock money. Financing costs, 
that is cost of issuance and subsequent 
dividends, are much higher for common 
and preferred stocks than for bonds be- 
cause (1) the stock investor must be 
paid more than the investor in senior 
securities, (2) the cost of distributing 
common stocks, by reason of the type 
of distribution, is considerably higher, 
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and (3) dividend payments on stocks 
are not deductible from income in cal- 
culating taxes. I doubt that it is gen- 
erally realized except by the manage- 
ments that the annual expense of serv- 
icing the capitalization of most utilities 
is over 20 per cent of the gross revenues. 
As a consequence the favorable regard 
of stock investors is of great importance 
to any utility company. 

The utilities’ requirements for outside 
funds continues to be great. Since we 
are now in a buyer’s market, the compe- 
tition for the funds available for the 
utility industry and other users of capi- 
tal is keener than it has been for years; 
and certainly the competition for funds 
between companies in the utility industry 
is stronger than ever. And so today’s 
facts of economic life necessitate broad- 
gauged rate treatment. 


y and large I would say that since 
the end of the war, the majority of 
the regulatory commissions of the coun- 
try have followed fair policies in allow- 
ing rate adjustments for rising costs, and 
under such policies most of the regulated 
utilities have been able to sell at a rea- 
sonable cost the tremendous amounts of 
securities required to finance their heavy 
construction programs. There have been, 
however, a number of exceptions to this 
generalization. I shall name two; in ad- 
dition there are, unfortunately, many 
others. 

As a result of politically minded reg- 
ulation by the local Pinellas County 
Utility Board, Florida Power Corpora- 
tion’s earnings declined so markedly be- 
ginning in 1950 it became increasingly 
difficult for the company to secure funds 
to carry on an essential and urgent ex- 
pansion. A continuation of such punitive 
regulation would have had dire results 
for the company and serious conse- 
quences to the many people it served. 
Sentiment against the Pinellas County 
Board became so strong that the Florida 
legislature voted to give rate-making 
powers to the state commission, thereby 
in effect taking it away from the Pinellas 
Board. The state commission subse- 
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quently gave fair and constructive 
treatment to the utility; the company’s 
credit was thereby restored to a sound 
basis and the company resumed its fi- 
nancing on an economic basis. 


HE other example I will cite is the 

New England Telephone Company, 
a majority of whose stock is owned by 
the American Telephone and Telegraph 
Company. In the 1948 rate case the 
Massachusetts commission ruled that the 
balance of earnings of about 6 per cent 
for the capital stock was adequate. An 
over-all rate of return on the total capi- 
talization of 4.77 per cent would have 
resulted. 

As a consequence of the rate order 
the stock of the company continued 
to sell well below par, thereby precluding 
the sale of common stock so essential to 
the completion of its financing program. 
Funds had to be borrowed on an unse- 
cured basis from its rich parent; at the 
peak they amounted to the huge sum of 
$100,000,000. Fortunately for the good 
of telephone service in the state, the 
Massachusetts Supreme Judicial Court 
in 1951 found that an over-all return on 
total capital of less than 6.23 per cent 
would be confiscatory.! Rate treatment 
in some of the New England states has 
been so restrictive that many potential 
investors have been scared away by fear 
of unfair treatment. For example, the 
recent favorable action by the Maine 
Supreme Court in the New England 
Telephone Company rate case appears 


to be ignored in the market, so distrustful | 


is the potential investor in Maine securi- 
ties towards his long-range treatment. 

It is an interesting commentary that 
while the ten largest investment trusts 
in Boston have total assets of $1.5 billion 
they have but $3,400,000 invested in 
New England utility common stocks— 
and half of the $3,400,000 is in a special 
situation. These trusts own approximate- 
ly $156,000,000 of utility common stocks 
outside New England. 





1 New England Teleph. & Teleg. Co. v. De- 
partment of Public Utilities, 88 PUR NS 73, 
97 NE2d 509. 


LP pe past months we have noted 
certain encouraging trends affect- 
ing the problem of rate base and rate of 
return determination. These factors 
have been evident in varying degrees; if 
they are extended they should improve 
the return on investment in many public 
utilities and will redound to the benefit 
of the companies through relatively 
lower cost of capital resulting from im- 
proved investor confidence. 


(1) Rate Base. It has been the prac- 
tice of many, if not most of the regula- 
tory commissions, to determine a rate 
base by averaging the net plant invest- 
ment at the beginning of the year and at 
the end of the year. In times of modest 
additions to plant investment this prac- 
tice was not significantly harmful to the 
industry. But such has not been the case 
in recent years where large additions to 
plant have been made year after year. 
Some commissions, recognizing the in- 
justice of the average rate base, have 
used a rate base predicated upon the net 
plant investment at the end of the period. 

The most recent pronouncement on 
this subject was made by the Florida 
Railroad and Public Utilities Commis- 
sion in its order involving Florida Pow- 
er Corporation, dated July 23, 1953.2 It 
is so important I will quote several para- 
graphs from it: 


. . where a utility is in the throes of 
unusual growth and confronted at the 
same time with constantly increasing 
investment and operating costs, con- 
ventional notions of rate making must 
be adjusted to the-circumstances and 
this is especially true where net earn- 
ings fail to keep pace with heavy ad- 
ditions made and to be made in plant 
investment. Where there is little fluc- 
tuation in a utility’s investment ac- 
counts from the beginning of the year 
to the end of the year, we believe that 
the rate base should be predicated 
upon the net average investment for 
the test period. We have followed that 
method consistently for many years 
and will continue to do so whenever 





299 PUR NS 129, 134, 135. 
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and wherever the investment accounts 
disclose nothing more than a normal 
growth, In the present case, a net 
average investment rate base for the 
test year 1952 would be $76,000,000 
in round figures whereas the utility 
at the end of 1952 had more than $95,- 
000,000 invested in electric plant. If 
we use the average investment for the 
year 1952 in determining the rate 
base, we would assume an investment 
level that is more than a year old. 
Such a rate base would bear no rela- 
tionship to the actual conditions as 
they now exist. . . . Inasmuch as we 
are here fixing rates for the present 
and for a reasonable time in the fu- 
ture, we should not use an investment 
figure that is already more than a year 
old. . .. We must be fair to the public 
and exercise our rate-making power 
in such a way that the public is pro- 
tected against exorbitant or unreason- 
ably high rates. At the same time, the 
interest of the utility, and those who 
invest in its securities, must also be 
protected against noncompensatory 
rates. At best there is always a delay 
or regulatory lag of several months 
between the time a utility applies for 
a rate increase and the time a regula- 
tory agency is able to make its final 
decision on the application. .. . If such 
losses incurred through the regulatory 
lag are further augmented by the 
adoption of an average investment 
rate base which coincides with an in- 
vestment level more than a year old, 
then the utility becomes the victim of 
confiscation; it cannot successfully 
sell its securities to raise the capital 
with which to finance its expansion 
program ; customers are unable to se- 
cure adequate service; prospective 
customers are unable to secure any 
service ; and the public suffers, In the 
present case we have adopted a year- 
end base... 


NOTHER commission, the public serv- 

ice commission of Wisconsin, in 

a fairly recent rate case involving the 
Wisconsin Power & Light Company has 
gone even farther and adopted a rate 
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base calculated on the average of net 
plant investment existing at the time 
and estimated to be in existence approx- 
imately one year in the fu ure. In other 
words, the commission recognized that 
since it was fixing r for future 
periods it was only fair tnat those rates 
be based to some extent at least on plant 
investment that would be in existence 
in the future. 

This recognition by commissions that 
capital must be raised in advance of con- 
struction of physical facilities is impor- 
tant. The principle ould be forcefully 
presented to those commissions that 
have not yet admitted its soundness. 


ey significant trend affecting 
rate base determination has been 
the greater consideration given to repro- 
duction cost in certain jurisdictions. No 
doubt much of the impetus behind this 
liberalization has come from court de- 
cisions which have recognized the ob- 
vious need for a higher dollar return 
which a spiraling inflation has made im- 
perative. I think, too, that the change in 
the national administration has also been 
responsible for the better attitude in 
many quarters toward American busi- 
ness. The philosophy of the new admin- 
istration was set forth in a speech by 
Secretary of Commerce Sinclair Weeks 
before a meeting of the American Iron 
and Steel Institute on May 28, 1953. In 
this address the Secretary laid particular 
stress on the unfair method by which 
government has been regulating the pub- 
lic utility industry, and stated, and I 
quote: “This administration believes 
that it is the intent of Congress in its 
approach to regulation to allow earnings 
which will make the system of private 
ownership work.” 

(2) Rate of Return. For many years, 
perhaps under the leadership of the Fed- 
eral Power Commission, rates of return 
for public utility companies, both in the 
electric and in the gas fields, have been 
determined on a rather strict application 
of the cost of capital theory. In an early 
case the Federal Power Commission set 
a return of 64 per cent for natural gas 
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pipeline companies; after keeping this 
rate for a number of years it reduced it 
first to 6 per cent and then to 5} per 
cent in the Northern Natural Gas Com- 
pany Case last year.’ 

The announcement of the Northern 
Natural Gas decision caused consterna- 
tion in the industry, and particularly 
among those companies planning fi- 
nancing of more pipeline enterprises. 
For example, Gulf Interstate Gas Com- 
pany’s line from Louisiana to West Vir- 
ginia was then in final planning stages. 
Its mortgage money committed for 
months before was to cost 44 per cent— 
a rate certainly not obtainable in the 
present money market—and its junior 
notes were to bear a 6 per cent interest 
rate. 

It was certain an over-all rate of 
return of less than 6 per cent would have 
made impossible the sale of the common 
stock upon which the rest of the financ- 
ing depended. The commission finally 
allowed a 6 per cent rate of return. Such 
a rate was a minimum for it took weeks 
for a strong nation-wide syndicate to ef- 
fect the distribution of the common stock. 
All of which proves that had the FPC 
made a 5} per cent rate a basic policy 
many new and desirable lines would 
have died in the planning stage. 


HE increase in money costs of the 
last ten months has made the low 
rates of return doubly unfair; in some 
recent cases a recognition of the higher 
cost of money has resulted in an up- 
ward adjustment in the allowed rate of 
return. Furthermore, the Federal Pow- 
er Commission’s Northern Natural Gas 
decision was remanded by the U. S. 
Court of Appeals on the grounds that 
the commission did not indicate its rea- 
soning or on what basis it arrived at a 
rate of return lower than that recom- 
mended by any of the witnesses who 
testified in the proceedings.* 
We see evidence that commissions may 


8(1952) 95 PUR NS 289. 

#Kansas State Corp. Commission et al. v. 
Federal Power Commission (CA8th) Nos. 
14,704, 14,706, 14,733, 14,743, July 20, 1953. 


be moving away from a rigid application 
of the cost-of-money theory determined 
on a mathematical basis without making 
allowance for presently unknown fu- 
ture conditions during which time the 
rate of return determination will be 
applicable. 

One example of this is in the 1953 
Florida order which I have previously 
quoted. With respect to this matter the 
commission said :° 


... At the present time a return of only 
6 per cent would not appear to be fair 
and reasonable for a public utility 
which is engaged in a tremendous ex- 
pansion program which must be fi- 
nanced by the issuance and sale of 
large amounts of bonds and stocks of 
the utility. In view of the current cost 
of capital and the condition of the 
money market today, concerning which 
there appears to be no immediate pros- 
pects for improvements, a rate of re- 
turn of something in excess of 6 per 
cent, but less than 63 per cent would, 
in our opinion, be reasonable for an 
electric public utility having a finan- 
cial history and expansion program 
similar to the applicant. . . . 

In our opinion, applicant will re- 
quire a rate of return of 6.45 per cent 

. in order to pay its operating and 
maintenance expenses, taxes, deprecia- 
tion expenses, debt service, and pro- 
vide a fair and reasonable return for 
its common stockholders. 


oT only does the rate of return and 
the rate base affect the capital 
cost of new money for the utilities, but 
so also does the method of sale of utility 
securities. While there doubtless were 
many instances during the years of ris- 
ing bond prices in Which the compulsory 
competitive bidding rule as promulgated 
and enforced by the SEC and FPC re- 
sulted in higher prices for public utility 
issues, its soundness has never been con- 
vincingly proven. 
The SEC has in many cases disre- 
garded the manifest absurdity of the 
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public offering of small bond issues of 
public utilities. The cost of the neces- 
sary registration statements for such is- 
sues would be considered prohibitive by 
any economic test. I noticed in the pa- 
pers a few days ago the announcement 
of the prospective sale at competitive 
bidding of a $3,000,000 bond issue of the 
Worcester Gas Light Company, a sub- 
sidiary of a holding company regulated 
by the SEC. The registration statement, 
practically useless to the ultimate buy- 
ers, probably cost at least $25,000 or a 
full point a bond. Such a price, which is 
repeated many times during the year, is 
a heavy one to maintain the consistency 
of the SEC dogma. 

But leaving aside the relatively high 
costs for small issues many weaknesses 
in compulsory competitive bidding have 
been disclosed during the recent months 
of falling bond prices and at times of 
chaotic conditions in the bond market. 
And such weaknesses are magnified in 
the preferred and common stock new is- 
sues market. 


LB gee a negotiated offering a com- 
petitive bidding issue must operate 
within a rigid framework which permits 
little or no flexibility as to offering date. 
Such an offering has to be geared to a 
schedule fixed long in advance. The most 
striking example of the expensive effect 
of such enforced planning was the com- 
mon stock offering of 150,000 shares of 
Minnesota Power & Light Company in 
December, 1950. The management of the 
company, realizing the uncertainties of 
the time, had in vain asked the FPC for 
exemption. Bids in accordance with the 
FPC enforced advertised timetable were 
opened during the collapse of the stock 
market resulting from the invasion of 
North Korea by the Chinese Commu- 
nists. I don’t need to tell you the com- 
pany received much less for its common 
stock than it could have obtained by a 
negotiated offering. 

Just as in timing so also in the actual 
distribution of securities does compul- 
sory competitive bidding permit less 
flexibility, For here also competitive bid- 
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ding operates within a more rigid frame- 
work than negotiated offerings. Because 
of the uncertainty as to whether any 
particular underwriting group will be the 
successful bidder, less advance prepara- 
tion for the distribution takes place un- 
der the compulsory competitive bidding 
procedure, Moreover, the division of dis- 
tribution strength among the various 
bidding groups results in a weaker dis- 
tribution organization than would be the 
case in negotiated underwritings where 
strength can be concentrated. The great 
advantages of the negotiated method 
of financing are apparent in falling 
markets. 

No high-grade industrial bond offer- 
ings, all of which have either been nego- 
tiated or placed privately, have failed 
in recent months. On the other hand, in 
May and June of this year there were 
three major offerings of utility bonds 
totaling $95,000,000 under competitive 
bidding in which the bids were rejected. 
And in a fourth case no bid was re- 
ceived. The failure of these offerings not 
only adversely affected, temporarily at 
least, the credit of the companies in- 
volved, but also the general market. 


Sp self-protective nature of the Se- 
curities and Exchange Commission 
rule with reference to applications for 
exemption from competitive bidding is 
not as widely known as it should be. It 
was announced in Holding Company 
Act Release No. 7973 in the matter of 
New England Gas & Electric Associa- 
tion, dated January 14, 1948: 


However, we now announce that it 
shall hereafter be our policy to deny 
summarily any application for ex- 
emption from the competitive bidd:ng 
requirements of Rule U-50 where 
competitive bidding is prima facte re- 
quired and the applicant has, before 
obtaining an authorization from this 
commission, entered into any discus- 
sions or any negotiations with respect 
to the terms of sale with any prospec- 
tive purchaser of its securities. 


Parenthetically, the Federal Power 
OCT. 22, 1953 








PUBLIC UTILITIES FORTNIGHTLY 


Commission follows a similar procedure. 
Under this policy the utility which pro- 
poses to issue securities but which has 
not reached a determination as to wheth- 
er to go the competitive bidding route 
or to apply for exemption from the com- 
petitive bidding rule is precluded from 
having any discussions or any negotia- 
tions with respect to the terms of sale 
with any prospective purchaser of its 
securities. The clause “any prospective 
purchaser of its securities” would, of 
course, cover any institutional or other 
buyer and any investment banking un- 
derwriter. This so-called “green light” 
procedure is a clever device to prevent 
evidence that the commissions have been 
wrong; it should be unmasked as such. 
As a result of the rule “theory” and not 
economic competition has prevailed. 


N my opinion, compulsory competi- 

tive bidding was foisted on the pub- 
lic utility industry. The SEC, the FPC, 
and other commissions with authority 
over the issuance of securities should 
reassume the responsibility of policing 
the new issue market and not avoid the 


responsibility by willy-nilly insisting on ~ 


competitive bidding. 

As it is management’s duty to obtain 
funds at the lowest possible cost, it should 
be permitted to select the most economi- 
cal method of financing. At one time 
management might deem it advantageous 
to use competitive bidding, at another 
time private placement, and another a 
negotiated transaction. Its decisions 
would, of course, be subject to the re- 
view of the appropriate commission. 

The comments of Judge Medina on 


page 12,607 of the marathon antitrust 
case against seventeen investment bank- 
ers regarding the genesis of the competi- 
tive bidding rules are interesting. “But 
the fact is that it does seem as though 
there might be something in what var- 
ious lawyers for the defendants have 
urged upon me: that some of these peo- 
ple made such a nuisance of themselves 
raising these ructions with the various 
public bodies involved, that the only way 
they felt they could get rid of that inces- 
sant carrying on of hearings and attempt 
to decide things that they could avoid 
deciding was to put it in competitive bid- 
ding. But, as I have repeatedly said, it 
is not for me to decide here on the mer- 
its of competitive bidding.” 


— resist quoting from the testi- 
mony of H. L. Stuart, one of the 
chief protagonists of compulsory com- 
petitive bidding. In answer to a defense 
question “Did you ever suggest to Mr. 
Insull (Commonwealth Edison Com- 
pany) during this period, 1908 to 1931, 
that he ought to put his securities up at 
public sealed bidding?” Mr. Stuart re- 
plied “No Sir,” and to the further ques- 
tion “Why Not?” “Well, because we 
had the business.” 

In conclusion permit me to pay the 
legal profession a compliment. Lawyers 
for the utility companies have done much 
to educate commissions on the soundness 
and necessity of reasonable rate policies. 
I am sure they will not let up in the 
campaign and that, as a consequence, 
relatively lower cost of capital will en- 
sue from increased investor confi- 
dence. 





J 


For Titles and Index to Public Utilities Reports, 
preprints, see, ante, page 604. 
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TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


Re Southern Bell Telephone & 
Telegraph Company 


Docket No. U-3314 
July 14, 1953 


PPLICATION by telephone company for authority to increase 
d \ intrastate rates; denied. 


Valuation, § 39 — Rate base determination — Current cost. 
1. Proof purporting to show the “current cost” value of a telephone com- 
pany’s intrastate property was rejected for rate-making purposes as being 
highly conjectural, speculative, and unrealistic, p. 36. 


Return, § 15 — Reasonableness. 


2. A rate of return must be examined in the light of all relevant facts and 
circumstances, p. 37. 


Return, § 41 — Reasonableness — Intercorporate relations as factor. 
3. A telephone company’s affiliation with the Bell Telephone System is a 
pertinent factor in assessing the reasonableness of the company’s rate of 
return, p. 37. 


Return, § 26 — Cost of capital — Debt ratio. 
4. A 45 per cent debt ratio was adopted for the purpose of fixing a telephone 
company’s rates in order to achieve a proper “balancing of the investor and 
consumer interests,” although the company’s actual debt ratio for the test 
year averaged only 23.8 per cent, p. 38. 


Valuation, § 224 — Rate base determination — Construction work in progress. 
5. Plant under construction should be excluded from a telephone company’s 
rate base, since when the construction work is completed and the new plant 
is placed in service, the total cost, including interest, taxes, and other over- 
heads during the construction period, is capitalized, p. 43. 


Valuation, § 299.1 — Working capital allowance — Tax accruals. 


6. Working capital should be excluded from a telephone company’s rate 
base where the company accrues a substantial sum of money for Federal 
income taxes and other purposes, in excess of working capital require- 
ments, considerably in advance of disbursement time, p. 43. 


Expenses, § 15 — Reasonableness — Burden of proof. 


7. A public utility seeking an allowance for operating expenses for rate- 
making purposes must submit substantial evidence to show not only the 
amounts in its various accounts but also their reasonableness, p. 44. 


Return, § 22 — Reasonableness — Expenses — Depreciation. 


8. Public utility rates must be sufficient to cover all necessary operating 
expenses, including depreciation and taxes, in addition to interest on the 
debt, reasonable dividends, and a margin for surplus, p. 46. 
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Return, § 111 — Telephone company — Dividend requirements. 


9. A dividend rate of 6 per cent was adopted for the purpose of determining 
the earnings requirements of a telephone company, p. 47. 





Return, § 25 — Reasonableness — Dividend requirements of other enterprises. 
Discussion of the dividend requirements of the natural gas and electric 
utility industries as means of determining the dividend requirements of 
a telephone company for rate-making purposes, p. 47. 


(PENTECOST, Commissioner, concurs.) 


By the Commission: On August 
15, 1952, Southern Bell Telephone 
and Telegraph Company filed the in- 
stant application for an increase of 
approximately $5,000,000 a year in its 
prevailing intrastate rates and charges 
in Tennessee. It assigned the fol- 
lowing principal reasons for this in- 
crease: (1) a wage raise granted to 
its employees in June, 1952, which, 


with incidental costs, was estimated at ° 


$1,319,154 on an annual basis; (2) 


higher construction costs; and (3) _ 


alleged deficiencies in previous rate in- 
creases authorized by this Commis- 
sion. 

Initial hearings were held on Octo- 
ber 8 and 9, 1952, when the applicant 
offered testimony and exhibits in sup- 
port of its application. This proof 
was predicated on the company’s al- 
leged operating results during the 12- 
month (test) period ending June 30, 
1952, as adjusted by it to give full 
effect to the June, 1952, wage in- 
crease and other cost factors. The 
hearing was then adjourned to afford 
the Commission staff and the inter- 
vening cities an opportunity to exam- 
ine the proof adduced by the applicant 
and to prepare for cross-examination 
and rebuttal thereof. 


At the resumption of hearings on 
February 16, 1953, Southern Bell re- 
quested and was granted leave to in- 
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sert in the record various operating 
data based on the calendar year 1952, 
purportedly for the general informa- 
tion of this Commission. Upon the 
completion of this insertion, counsel 
for the company moved, in effect, to 
amend its original application and 
proof, based on the twelve months end- 
ing June 30, 1952, by substituting 
therefor its alleged revenue require- 
ments and newly inserted data in sup- 
port thereof based on the calendar year 
1952. Counsel for the Commission 
promptly opposed this motion, and our 
ruling thereon was reserved. Proceed- 
ings were then continued through Feb- 
ruary 17th, at which time the Commis- 
sion staff presented affirmative evi- 
dence in opposition to the proposed 
rate increase, based on the company’s 
adjusted operating results during its 
originally chosen test year, namely, the 
twelve months ending June 30, 1952. 
At the conclusion of the staff’s case, 
counsel for the applicant requested an 
opportunity to analyze the evidence 
thus presented and to prepare for 
cross-examination of the staff’s wit- 
ness. An adjournment was taken for 
that purpose until March 17, 1953. 
The hearings which were resumed 
on March 17th continued through 
March 20th. Counsel for the com- 
pany cross-examined the staff’s wit- 
ness, after which both the company 
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and the staff offered additional proof 
based on the original test year. The 
case was finally submitted on March 
20th. 


I. Commission’s Previous Rate Order 


On January 31, 1952, after public 
hearings, this Commission issued an 
_order in Docket No. U-3177, 93 PUR 
NS 12, effective February 1, 1952, 
authorizing Southern Bell to increase 
its “coin box” or “‘pay station” rates 
from 5 cents to 10 cents per local calli, 
and to apply a temporary surcharge 
of 10 per cent, until September 1, 
1953, on other intrastate rates and 
charges. Among other things, the 
order required the company to “file 
with this Commission a complete re- 
port covering its entire operations in 
Tennessee for the twelve months’ pe- 
riod from July 1, 1952, to June 30, 
1953.” This order and the higher 
rates authorized thereunder are still in 
effect. The company’s present appli- 
cation is designed to raise permanently 
the current level of these higher rates 
in the amount of approximately $5,- 
000,000 on an annual basis. 


II. Southern Bell Telephone and 
Telegraph Company and Its 
Intercorporate Relations 


The Southern Bell Telephone and 
Telegraph Company is a corporation 
organized under the laws of the state 
of New York, and duly authorized to 
do business in the state of Tennessee. 
It provides local exchange telephone 
service and both intrastate and inter- 
state toll service in the state of Ten- 
nessee and in 8 other southeastern 
states: Alabama, Florida, Georgia, 
Kentucky, Louisiana, Mississippi, 


North Carolina, and South Carolina. 
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As of June 30, 1952, the company 
served a total of 614,298 telephone 
stations within the state of Tennessee. 

Southern Bell is one of the largest 
telephone operating companies in the 
Bell System. At June 30, 1952, its 
system-wide telephone plant in service 
amounted to $1,021,194,704. At that 
date, it had two classes of securities 
outstanding: $615,000,000 in capital 
common stock, all owned by the 
American Telephone and Telegraph 
Company, and $180,000,000 in deben- 
ture bonds owned by the public. 

The American Telephone and Tele- 
graph Company owns all or a majority 
of the voting stock in 19 telephone 
operating companies as well as a 
minority interest in 2 other operating 
companies, all of which comprise the 
Bell System in the United States. It 
also owns a minority interest in The 
Bell Telephone Company of Canada. 
In addition, the American Company 
owns 99.81 per cent of the voting 
stock of Western Electric Company, 
Inc., and 50 per cent of the stock 
of Bell Telephone Laboratories, Inc. 
(the other 50 per cent is owned by 
Western Electric Company, Inc.). 
The Western Electric Company man- 
ufactures, purchases, and distributes 
most of the apparatus, equipment, and 
supplies required by the Bell System, 
while the Bell Telephone Laboratories 
performs research, development, and 
design work for the System. 

There are 2 principal departments 
in the American Company: the Long 
Lines Department, which operates 
long-distance interstate lines, and the 
General Department, which provides 
various services to the Bell System 
operating companies under so-called 
License Contracts. In return for these 
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services under the License Contracts, 
each operating company, including 
Southern Bell, is obligated to pay a 
fee of one per cent of all local and 
toll service revenues, less uncol- 
lectibles. 


III. Analysis of Company's Proof 
(a) Test Year 


It would be appropriate here to dis- 
pose of Southern Bell’s motion at the 
hearing on February 16, 1953, where- 
by the company sought in effect to 
change its test year and pertinent 
proof from the period covered by its 
original case-in-chief, namely, the 
twelve months ending June 30, 1952, 
to the calendar year 1952. Counsel 
for the Commission opposed this mo- 
tion on the grounds that, if granted, it 
would effectually present a completely 
new case-in-chief; that it would ren- 


der obsolete the staff’s work during’ 


the several preceding months, which 
involved considerable effort and ex- 
pense, in preparing to rebut the util- 
ity’s original proof; and that at least 
three additional months, with attend- 
ant expense and effort, would be re- 
quired by the staff to study the compa- 
ny’s new proofs and prepare a new 
rebuttal. 

We cannot grant the company’s mo- 
tion. To do so would be to subvert 
the orderly and expeditious determina- 
tion of utility rate cases. The impli- 
cations of the motion are too obvious 
to merit further comment. In reach- 
ing this decision, we are not unmind- 
ful of the testimony of witness Groce, 
an assistant vice president of the com- 
pany. At the hearing, he stated un- 
equivocally that the twelve months 
ending June 30, 1952, would “provide 
suitable data for consideration in deter- 
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mining current earnings and for estab- 
lishing future rates in Tenuessee,” 
and that “this twelve-months’ period is 
representative under prevailing eco- 
nomic conditions. It includes the full 
effect of the higher:wage rates which 
became effective in June, 1952, and 
of the currently applicable tax rates 
and depreciation accrual rates. 

When_appropriately adjusted 

to give full consideration to the au- 
thorized subscriber rates (effective 
February 1, 1952), prevailing cost 
factors, and other known conditions, 
it provides an adequate and reasonable 
period for use in determining the Ten- 
nessee intrastate operating results and 
additional earnings required.” 


(b) Current Cost Value of Property 


[1] Southern Bell offered some 
proofs purporting to show the “cur- 
rent cost” value of its intrastate prop- 
erty as of June 30, 1952. In brief, it 
constitutes an attempt to estimate the 
reproduction cost of old property at 
present-day prices of material and 
labor. Such proof is highly conjec- 
tural, speculative, and _ unrealistic. 
The company would hardly think of 
replacing its old facilities with precise 
counterparts, or at their original loca- 
tions. Technological progress and the 
growth of the industry have rendered 
obsolescent a substantial portion of 
these facilities. While present-day 
replacements may be somewhat more 
costly to install, they are more ef- 
ficient and economical in operation. 


Sections 5450 and 5451 of the Ten- 
nessee Code, which underlie our con- 
sideration of this issue, empower this 
Commission to fix “just and reason- 
able” rates. We have no statutory 
duty to base our determination on the 











<_- *-S& fF KR) ty) —™ @® 1TH ofr Ff 4 


C00 T\ CO mm yy 4 eS 0 


a | 


_— 
-_ 


me mo CO me 


o_-~ 


Ss ww HH 


Qe 





So ORE MIRE ere: 





RE SOUTHERN BELL TELEPH. & TELEG. CO. 


“current cost”’ value of a utility’s prop- 
erty. Nor are we under a constitu- 
tional obligation to do so. This ques- 
tion has been settled by the United 
States Supreme Court in Federal Pow- 
er Commission v. Hope Nat. Gas Co. 
(1944) 320 US 591, 88 L ed 333, 
345, 51 PUR NS 193, 200, 64 S Ct 
281: “Under the statutory standard 
of ‘just and reasonable,’ it is the result 
reached, not the method employed, 
which is controlling.” To the same 
effect: Fort Smith v. Southwestern 
Bell Teleph. Co. (1952) — Ark —, 
94 PUR NS 214, 247 SW2d 474; Re 
New Jersey Power & Light Co. 
(1952) 9 NJ 498, 95 PUR NS 467, 
89 A2d 26; Southwestern Bell Teleph. 
Co. v. State (1951) 204 Okla 225, 
89 PUR NS 311, 230 P2d 260; Jack- 
sonville Gas Corp. v. Railroad & Pub- 
lic Utilities Commission (1951) — 
Fla —, 88 PUR NS 420, 50 So2d 
887; New England Teleph. & Teleg. 
Co. v. State (1949) 95 NH 353, 78 
PUR NS 67, 64 A2d 9. 


(c) Alleged Net Average Investment 
and Return 


[2,3] Applicant offered the follow- 
ing details of its net average invest- 
nent in property devoted to Tennessee 
intrastate telephone service : 


Average 
Telephone Plant in Service .... $115,199,975 
Telephone Plant under Construc- 
tion ... ne ea Eee 1,022,187 
Property Held for Future Tele- 
phone Use .......... meee 67,298 
Telephone Plant Acquisition Ad- 
justment eee ee chon toni 52,653 
Materials and Supplies ........ 1,506,286 
Cash Requirements ............ 460 
Total Gross Investment .... $118,136,859 
Depreciation Reserve ...... 24,328,945 
Net Investment ........ $93,807,914 


The company also submitted the 
following computation of its net op- 
erating income for the test year, after 
giving full effect to the June, 1952, 
wage increase and other cost and rev- 
enue factors : 


Operating Revenues (after all ad- 


justments ) wees... $44,244,207 
Operating Expenses (after all ad- 

eS rere 39,591,631 

Net Operating Income $4,652,576 


The resultant rate of return admit- 
tedly earned by applicant during the 
test year, after all alleged adjustments, 
would appear to be 4.96 per cent. 

Assuming, without conceding, the 
validity of the company’s averment 
that, on a net-average-investment rate 
base, its existing intrastate rates in 
Tennessee would yield a return of 4.96 
per cent during the test year, after all 
adjustments, we are confronted with 
the question of whether such a return 
is per se unjust and unreasonable. 
The well-established judicial answer 
appears to be that the propriety of any 
rate of return must be examined in 
the light of all relevant facts and cir- 
cumstances. In Bluefield Water 
Works & Improv. Co. v. West Vir- 
ginia Pub. Service Commission, 262 
US 679, 692, 693, 67 L ed 1176, PUR 
1923D 11, 20, 43 S Ct 675, the United 
States Supreme Court has enunciated 
the rule: 

“What annual rate will 
constitute just compensation depends 
upon many circumstances and must be 
determined by the exercise of a fair 
and enlightened judgment, having re- 
gard to all relevant facts. A public 
utility is entitled to such rates as will 
permit it to earn a return on the value 
of the property which it employs for 
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the convenience of the public equal to 
that generally being made at the same 
time and in the same general part of 
the country on investments in other 
business undertakings which are at- 
tended by corresponding risks and un- 
certainties ; but it has no constitutional 
right to profits such as are realized or 
anticipated in highly profitable enter- 
prises or speculative ventures. The 
return should be reasonably sufficient 
to assure confidence in the financial 
soundness of the utility and should be 
adequate, under efficient and econom- 
ical management, to maintain and sup- 
port its credit and enable it to raise 
the money necessary for the proper dis- 
charge of its public duties. A rate of 
return may be reasonable at one time 
and become too high or too low by 
changes affecting opportunities for in- 
vestment, the money market, and 
business conditions generally.” 

See also: Safe Harbor Water Pow- 
er Corp. v. Federal Power Commis- 
sion (CA3d 1949) 84 PUR NS 344, 
179 F2d 179 (certiorari denied by the 
United States Supreme Court [1950] 
in 339 US 957, 94 L ed 1368, 70 
S Ct 980). “A Telephone Rate Case”’ 
(1941) by Edward D. Smith, former 
vice president and general counsel of 
Southern Bell Telephone and Tele- 
graph Company, at p. 98. 

Applicant’s affiliation with the Bell 
System also is a pertinent factor in 
assessing the propriety of its alleged 
rate of return during the test year. In 
“A Telephone Rate Case,” supra, the 
author succinctly expresses the ju- 
dicial view (p. 100) : 

“It is likewise true that if the cir- 
cumstances are such as to minimize the 
risks of operation of a public service 
corporation, as for instance, if such 
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corporation be an affiliate of 
a very strong system, a fair and non- 
confiscatory return for it would be less 
than one to which it might otherwise 
be entitled.” 

See also: Wabash Valley Electric 
Co. v. Young, 287 US 488, 501, 77 
L ed 447, PUR1933A 433, 53 S Ct 
234. 


(d) Effect of Capital Structure on 
Company's Rate of Return 


[4] In the Bluefield Water Works 
Case, supra, the United States Su- 
preme Court prescribed the basis for 
determining the adequacy of a utility’s 
rate of return, namely, “under efficient 
and economical management.” As 
capital structure is a function of man- 
agement, it is proper here to explore 
this fundamental requirement with re- 
spect to Southern Bell’s capital struc- 
ture. Witness Duncan, an official of 
the company, testified that a debt ratio 
of 334 per cent is “sound,” and that 
it is the policy of the Bell System to 
achieve such a relation between its 
debt capital and its total capitalization. 
The record shows, however, that the 
company’s debt ratio has declined 
steadily during the past five years: 
from 33.2 per cent in 1948 to 208 
per cent at the end of 1952. Under 
the License Contract, the American 
Telephone and Telegraph Company is 
obligated to provide the “necessary 
financial support and assistance” for 
Southern Bell’s capital needs. By pro- 
viding such support through invest- 
ments in its subsidiary’s common 
stock instead of bonds, the American 
Company derives a 4 to 5 times greater 
net return for its own stockholders. 
While equity financing may be meri- 
torious if kept within the zone of rea- 
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sonableness, it becomes prejudicial to 
the ratepayers when continued beyond 
this area. 


Under present Federal tax laws, 
dividends paid on a utility’s common 
stock are not deductible for income 
tax purposes; interest paid on its 
bonded indebtedness, however, is de- 
ductible. As a result, any increase in 
Southern Bell’s debt ratio would re- 
duce its income tax liability and cor- 
respondingly augment its net operat- 
ing income. Manifestly, a higher debt 
ratio would minimize the company’s 
need for higher rates. 

This Commission can exercise no 
authority over the affairs of the Amer- 
ican Telephone and Telegraph Com- 
pany. Under the law, our jurisdiction 
is restricted to the intrastate opera- 
tions of Southern Bell within the state 
of Tennessee. However, we are not 
oblivious of the fact that the American 
Company’s ownership of 100 per cent 
of Southern Bell’s common stock 
enables it to assert complete dominion 
over its subsidiary. We recognize 
that both companies are not dealing 
with each other at arm’s length. In 
such a situation, the United States 
Supreme Court has repeatedly cau- 
tioned that the opportunity exists for 
one member of the combination to seek 
an unfair advantage over the other, 
and that their transactions must be 
closely scrutinized to properly safe- 
guard the public interest. Smith v. 
Illinois Bell Teleph. Co. (1930) 


282 US 133, 144, 75 L ed 255, PUR 
1931A 1, 51 S Ct 65; Western Dis- 
tributing Co. v. Kansas Pub. Service 
Commission, 285 US 119, 124, 76 L 
ed 655, PUR1932B 236, 52 S Ct 283; 
Dayton Power & Light Co. v. Ohio 
Pub. Utilities Commission (1934) 
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292 US 290, 308, 78 L ed 1267, 3 
PUR NS 279, 54 S Ct 647. The find- 
ings and conclusion of the Michigan 
supreme court, in People ex rel. Pot- 
ter v. Michigan Bell Teleph. Co., 246 
Mich 198, PUR1929B 455, 457-460, 
224 NW 438, are compelling and re- 
garded with favor by us. 

“The Michigan (Bell Telephone) 
Company is not conducting and carry- 
ing on telephone business in Michigan ; 
the American (Telephone and Tele- 
graph) Company is doing it. The 
board of directors of the Michigan 
Company does not manage the prop- 
erty and affairs of the company; that 
is done by the American Company. 
The American Company owns 99.99 
per cent of the common stock of the 
Michigan Company. Nearly 70 
(qualifying) shares are held by certain 
directors. Witnesses, officers 
of both the Michigan and the Amer- 
ican Company, testified of conclusion 
that there was no domination of the 
Michigan Company. The record does 
not support the conclusion. .. . A 
review of all the evidence is convincing 
that in the Bell System the Michigan 
Company is merely an operating unit, 
, to achieve standardization in 
method, practice, materials, and equip- 
ment, (which) are most minutely de- 
fined and are as minutely followed. 


“The Michigan Company is no 
more engaged in conducting and car- 
rying on a telephone business than is 
the ordinary station agent engaged in 
conducting and carrying on the rail- 
road business of his employer. The 
agent must use reason and intelligence, 
and has a certain discretion; but it 
would be remarkable were his ‘lines’ 
as closely defined as are those of the 
Michigan Company.” 


100 PUR NS 








TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


“That the Michigan Company is a 
mere agent or instrumentality of the 
American Company is_ established. 
We think that it is also apparent that 
a purpose of the separate entity is to 
avoid full investigation and control 
by the Public Utilities Commission of 
the state to the injury of the public.” 

In the instant record, while we have 
the highest regard for the integrity 
and competency of the company’s man- 
agerial and operating personnel in the 
state of Tennessee, the evidence is per- 
suasive that Southern Bell’s capital 
structure has been dictated by the 
American Telephone and Telegraph 
Company for the prime benefit of the 
American Company’s _ stockholders, 
and that it is prejudicial to the rate- 
payers in Tennessee. In the Hope 
Case, supra ([1944] 320 US 591, 
603, 88 L ed 333, 51 PUR NS 193, 
200, 64 S Ct 281), the United States 
Supreme Court said that “the fixing 
of ‘just and reasonable’ rates involves 
a balancing of the investor and the 
consumer interests.” This Commis- 
sion would be unable to achieve such an 
equitable “balancing” of interests if we 
were forced to accept, for rate-making 
purposes, any capital structure which 
the American Company chose to im- 
pose on its subsidiary. The question 
has received profound consideration by 
other rate-making authorities. In 
Chesapeake & P. Teleph. Co. v. Public 
Service Commission (1952) — Md 
—, 97 PUR NS 50, 62, 93 A2d 249, 
the Maryland court of appeals affirmed 
the action of the regulatory body in 
reconstructing the utility’s capital 
structure on the basis of a 45 per cent 
debt ratio. The court there cited with 
approval the following conclusion of 
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the Maryland Commission (1952) 93 
PUR NS 215, 239: 

‘While having no power to direct 
the issuance of bonds instead of stock, 
we can say that the consumer should 
not be required to pay more than he 
would have to pay if the company had 
availed itself of an appropriate debt- 
equity capital structure. So, this 
Commission must take note of the fact 
that the company has no debt capital, 
but rather issues equity holdings to 
American (Telephone and Telegraph 
Company) which, in turn, creates its 
own debt capital, thereby permitting 
American to make a tax saving which 
would inure to the benefit of the 
(Maryland) company, if it issued its 
bonds instead of equity capital.” 

The Vermont supreme court, in Re 
New England Teleph. & Teleg. Co. 
(1951) 116 Vt 480, 90 PUR NS 414, 
430, 431, 80 A2d 671, elaborated the 


rule of law in upholding the power of 


the state Commission to reconstruct 
the utility’s prevailing capital struc- 
ture on the basis of a 45 per cent 
debt ratio in a rate proceeding: 
“While recognizing that rate-mak- 
ing proceedings should be designed to 
enable the company to achieve a capital 
structure which is balanced and elas- 
tic, . . . the Commission con- 
ceives it to be the duty of the company, 
as a public service enterprise, to adopt 
the most economical methods of financ- 
ing, that recognition of these 
principles does not compel it to submit 
to the extravagant requests of a utility 
for equity capital under market con- 
ditions which do not justify its exclu- 
sive use as a means of fulfilling the 
company’s financial requirements, and 
that the maintenance of a low debt 
ratio should be compatible with the 
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interest of the ratepayer as well as that 
of the investor. The Commission 
finds that a present debt ratio of 45 
per cent would be entirely consonant 
with the economic well being of the 
company, and states, 83 PUR NS at 
pp. 459, 460: 

sn” For the computation of 
the cost of money, we, therefore, ac- 
cept the debt ratio of 45 per cent as 
proper after examination of compara- 
tive debt ratios in other utility indus- 
tries, consideration of the relative sta- 
bility of net telephone earnings, and 
the nature and quantity of the peti- 
tioner’s telephone plant in general. 
We feel that the proper balance in 
this respect is 45—55 per cent ratio of 
debt to equity rather than the 334 per 
cent to 66% per cent ratio which has 
been the historical yardstick of the 
Bell System, in times when market 
conditions and income tax require- 
ments were considerably less demand- 
ing.’ (Italics ours. ) 

“The principal contention in opposi- 
tion to the decision of the Commis- 
sion is that debt ratio is a matter for 
the exclusive determination of man- 
agement. The answer to this is aptly 
put in the recent case of New England 
Teleph. & Teleg. Co. v. Department 
of Public Utilities (1951) 327 Mass 
81, 88 PUR NS 73, 79, 80, 97 NE2d 
509, 514, as follows : 

“«. . This company is in effect 
seeking additional capital and higher 
rates in order to obtain and support 
such additional capital. Debt ratio 
substantially affects the manner and 
cost of obtaining new capital. It 
seems to us that to say the Depart- 
ment (of Public Utilities) could not 
even consider debt ratio would be to 
blind its eyes to one of the elements 


in the problem before it. From the 
standpoint of the company, it might be 
better to have no debt capital at all. 
An honest board of directors might 
think so and at least from the stand- 
point of loyalty to the company’s inter- 
ests it would be difficult to say that 
they had abused their discretion. Yet 
the evidence shows that such a deci- 
sion under present conditions might 
well double or even triple the cost of 
new capital and increase correspond- 
ingly the burden laid upon the public 
for obtaining it. Surely, the Depart- 
ment could give consideration to this 
matter.’ ” 

In the cited case of New England 
Teleph. & Teleg. Co. v. Department 
of Public Utilities (1951) 327 Mass 
81, 88 PUR NS 73, 97 NE2d 509, 
the Massachusetts supreme judicial 
court approved an order of the state 
regulatory Commission in which a 
debt ratio of 45 per cent was adopted 
for rate-making purposes. 

Southern Bell’s witness Duncan tes- 
tified that, from 1946 through 1951, 
the Bell System debt ratio averaged 
45.9 per cent. The record shows that, 
during the years 1941 through 1951, 
the composite debt ratios of the elec- 
tric utilities in the United States rose 
from 46.9 per cent to 49.2 per cent at 
December 31, 1951, and that the com- 
posite debt ratios of the natural gas 
companies advanced from 35.9 per 
cent to 56.8 per cent. Also that, of all 
new utility securities issued in 1952, 
63.6 per cent comprised long-term debt 
in the electric industry, and 73.8 per 
cent represented long-term debt in the 
natural gas industry. 

During the test year, Southern 
Bell’s actual debt ratio averaged only 
23.8 per cent. Such a low debt ratio is 
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not conducive to the public interest. 
This Commission is of the opinion that 
the adoption of a 45 per cent debt 
ratio in the instant proceeding is 
amply supported by the record. We 
believe that by adopting such a debt 
ratio we can achieve a proper “‘balanc- 
ing of the investor and the consumer 
interests.’’ The laws of this state em- 
power us to do this. Section 5458 of 
the Tennessee Code provides that, in 
fixing just and reasonable rates, the 
statute “shall be given a liberal con- 
struction, and any doubt as to the ex- 
istence or extent of a power conferred 
by this statute on the Com- 
mission shall be resolved in favor of 
the existence of the power, to the end 
that the Commission may effectively 
govern and control the public utilities 
placed under its jurisdiction by this 
statute.” 

In considering the effect of a 45 


per cent debt ratio on the company’s: 


alleged rate of return during the test 
year, we think it appropriate to exam- 
ine two sets of computations submitted 
by the Commission staff. In one set, 
the company’s system-wide debt cap- 


ital was estimated at $340,000,000, | 


with an interest rate of 2.82 per cent 
(the present actual composite rate for 
all outstanding debenture bonds), and 
its earned surplus at $20,000,000. 


The second set was prepared to em- | 
brace the company’s claims (1) that | 


the staff’s estimate of average debt 
capital during the test year be in- 
creased to $351,000,000, to cover 
$11,000,000 in alleged temporary ad- 
vances by the American Company to 
Southern Bell; (2) that the average 
interest rate be raised to 3.25 per 
cent; and (3) that the earned surplus 
be enlarged to $20,800,000. For rea- 
sons which will become apparent here- 
inafter, we do not deem it necessary 
or decisive in this issue to resolve the 
differences between the two sets of 
computations. For the purpose of our 
examination, therefore, we have placed 
both sets on an equal footing. The 
following summary shows the effect on 
the company alleged rate of return of 
reconstructing its prevailing capital 
structure on the basis of a 45 per cent 
debt ratio: 


Prevailing Debt Ratio Debt Ratio 

Capitalization 45% 45% 
Interest Rate Interest Rate Interest Rate 

System ’o 2.82% 3.25% 
PE NI ogni eis cssnccnsossetiocsine $180,000,000 $340,000,000 $351,000,000 
a reer 557,917,000 397,917,000 397,917,000 
EE is lavlceCem ented cenieakdadens 20,000,000 20,000,000 20,800,000 
Cap. & Surplus .......... cece cccseens $757,917,000 $757,917,000 $769,717,000 

Intrastate 

Net Oper. Income* .................. $4,652,576 $4,927,576 $5,039,476 
Net Ave. Investment .... .... ........ 93,807,914 93,807,914 93,807,914 

2 eee 4.96% 5.26% 5.37% 





* After adjustment for Federal income tax of 52%, as per company books. 


Thus, by reconstructing the prevail- 
ing capital structure on the basis of a 
45 per cent debt ratio, the company’s 
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alleged rate of return of 4.96 per cent 


is increased to a range between 5.26 


per cent and 5.37 per cent. 
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(e) Telephone Plant under Con- 
struction 


[5] Southern Bell’s net average in- 
vestment during the test year includes 
“Telephone Plant under Construction” 
in the amount of $1,022,187. We be- 
lieve that the inclusion of this item in 
the rate base is in conflict with sound 
rate-making principles. In the first 
place, under the Uniform System of 
Accounts for Class A and Class B 
Telephone Companies as prescribed by 
the Federal Communications Commis- 
sion, § 31.100:2, relating to Telephone 
Plant under Construction, provides: 

“This account shall include the orig- 
inal cost of construction of telephone 
plant not completed ready for service 
at the date of the balance sheet. It 
shall include interest during construc- 
tion, taxes during construction, and 
all other elements of cost of such con- 
struction work.” 

When this construction work is 
completed and the new plant placed in 
service, the total cost thereof, includ- 
ing interest, taxes, and other over- 
heads during the construction period, 
is capitalized. Manifestly, the compa- 
ny suffers no injustice by the exclu- 
sion of Telephone Plant under Con- 
struction from the rate base. Secondly, 
the records shows that a substantial 
portion of the plant under construction 
is intended for new customers and for 
upgrading existing service. At June 
30, 1952, the company held 24,161 un- 
filled applications for new service in 
Tennessee and 51,007 unfilled applica- 
tions for upgrades. When and as 
these orders are completed, they pro- 
duce additional revenue. If, therefore, 
we were to include this construction 
work in the rate base upon which the 
company is seeking a fair return, 


equity would require us to include also, 
as a balancing factor, the estimated 
additional revenue from such construc- 
tion. Otherwise, the present sub- 
scribers would be forced to pay a re- 
turn on property constructed for fu- 
ture subscribers, with the result that, 
when these future customers begin to 
receive service, the company would 
enjoy a double return. Southern Bell 
has offered no estimate of its antic- 
ipated revenue from these future sub- 
scribers or the upgraded service. 
Finally, the company’s proffer to 
credit the revenue account with the 
amount of interest during construction 
falls short of curing the infirmity. 
Arnold H. Hirsch, witness for the 
Commission staff, testified that, on 
the basis of elementary principles of 
rate making, such a scheme would 
prejudice the telephone subscribers by 
approximately $120,000 during the 
test year. 


Many authorities support the exclu- 
sion of Telephone Plant under Con- 
struction from a utility’s rate bas in a 
rate proceeding: Citizens Teleph. Co. 
v. Public Service Commission (1952) 
— Ky —, 94 PUR NS 383, 247 SW 
2d 510; Southwestern Bell Teleph. Co. 
v. State (1951) 204 Okla 225, 89 
PUR NS 311, 230 P2d 260; Re New 
England Teleph. & Teleg. Co. (1951) 
116 Vt 480, 90 PUR NS 414, 80 A2d 
671; New England Teleph. & Teleg. 
Co. v. State (1949) 95 NH 353, 78 
PUR NS 67, 64 A2d 9. 


(f{) Working Capital: Materials and 
Supplies and Cash Requirements 


[6] Among other items included 
in Southern Bell’s net average invest- 
ment during the test year are “Ma- 
terials and Supplies” ($1,506,286) 
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and “Cash Requirements” ($288,- 
460), both of which total $1,794,746. 
Under ordinary circumstances, this 
Commission recognizes working capi- 
tal (Materials and Supplies and Cash 
Requirements) as a proper component 
of the rate base upon which a utility 
is entitled to a fair return. But where, 
as here, such practice would result in 
an obvious injustice to the ratepayers, 
we must be guided by principles of 


equity. 
The record shows that Southern 
Bell accrues a substantial sum of 


money for Federal income taxes and 
other purposes considerably in advance 
of disbursement time. The telephone 
subscribers contribute this money 
through their monthly bills, and the 
company enjoys the benefit thereof in 
its business. During the test year, 
there was available to the company for 
use in its business an average month- 


ly balance in accruals of $3,550,000 . 


for Federal income taxes, in addition 
to approximately $2,000,000 collected 
in advance for gross receipts, ad va- 
lorem, and other taxes payable about 
one year later. It is apparent that the 
subscribers have thus made an ad- 
vance contribution of more than twice 
the company’s alleged requirements 
for working capital. As a conse- 
quence, if these subscribers were 
obliged to pay a return on this 
working capital, it would be tanta- 
mount to a return on funds which they 
have themselves supplied. And _ it 
would constitute unjust enrichment to 
the company. In the instant circum- 
stances, we do not think it equitable 
to allow any portion of the alleged 
working capital requirements in the 
rate base. 


Our search of the authorities dis- 
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closes a number of jurisdictions where 
tax accruals by utilities have been used 
to offset, in whole or in part, their 
claimed requirements or working cap- 
ital in rate proceedings. The principle 
has received judicial approval. Ches- 
apeake & P. Teleph. Co. v. Public 
Service Commission (1952) Md 
—, 97 PUR NS 50, 93 A2d 249: 
Pittsburgh v. Public Utility Commis- 
sion (1952) 370 Pa 305, 94 PUR NS 
353, 88 A2d 59. 





(g) Service Pension Accruals 


[7] The staff submitted details of 
Southern Bell’s system-wide Pension 
Trust Fund for the years 1946 
through 1952. During each of these 
years, the interest revenue and other 
income from the balance in the fund 
exceeded the disbursements for pen- 
sions. The following summary for 
the years 1951 and 1952 appears sig- 
nificant : 











1951 1952 
Payments by Com- 
eS ea: $10,424,406 $12,066,855 
Interest Revenue, etc. $1,835,340 $2,198,623 
Disbursements for 
Pensions ......... 1,538,522 1,759,245 
Excess of Interest 
Revenue, etc. ..... $296,818 $439,378 
Per Cent Excess 19.3% 25.0% 


It will be noted that the excess of 
interest revenue and other income over 
the disbursements for pensions in- 
creased substantially in 1952 over 
1951, both dollarwise and percentage- 
wise. Omitting undue refinements, it 
would seem that, if the company had 
made no payments to the fund in 1952 
(instead of $12,066,855), the earn- 
ings from the balance in the fund in 
1951 would have totalled at least $3,- 
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670,680 ($1,835,340 x 2) for the two 
years, or $372,913 more than the cor- 
responding pension disbursements of 
$3,297,767. The indications are com- 
pelling that the current pension accru- 
als are excessive. Other evidence in 
the record tends to reinforce this con- 
clusion. In a sworn statement filed 
with the Securities and Exchange 
Commission in Washington, D. C., on 
August 20, 1952, the American Tele- 
phone and Telegraph Company ex- 
pressly admitted that the pension trust 
funds of its subsidiaries ‘‘are more 
than adequate to meet future service 
pension payments for those now on the 
pension rolls and those who are now 
entitled to return on pensions at their 
own request under the Plan for Em- 
ployees’ Pensions.” The same ad- 
mission appears in the American Com- 
pany’s annual stockholder reports for 
the years 1951 and 1952. And more 
recently, in response to our request at 
the final hearing in this proceeding, 
Southern Bell’s witness Stevenson 
(senior actuary of the American Tele- 
phone and Telegraph Company) filed 
an exhibit with this Commission on 
April 6, 1953, showing that, if the cur- 
rent pension accruals are reduced by 
50 per cent, “it is estimated that in 
1973 the service pension payments 
would first exceed the sum of the said 
reduced accrual and the earnings on 
the fund resulting from such a pro- 
gram.” 

This Commission fully recognizes 
the desirability of pension accruals 
and the desirability of preserving the 
integrity of the company’s trust fund. 
These accruals, however, constitute an 
operating expense which is charged 
against the telephone subscribers. It 
is incumbent on us, therefore, to treat 





the pension accruals, however laud- 
able their purpose, as any other ex- 
pense account, and to assess the rea- 
sonableness of the amount thereof on 
the basis of the proofs in the record. 

Under § 5451 of the Tennessee 
Code, every public utility which seeks 
a rate increase has the burden of proof 
to establish its justification. The util- 
ity must submit substantial evidence 
to show not only the amounts in its 
various accounts but also their reason- 
ableness. In New England Teleph. & 
Teleg. Co. v. State (1949) 95 NH 
353, 78 PUR NS 67, 78, 64 A2d 9, 
the New Hampshire supreme court 
appropriately said: “[The] mere 
actuality of expense does not establish 
its reasonableness, propriety 
or necessity.” 


The applicable rule is stated by the 
New Jersey supreme court in Re Pub- 
lic Service Coordinated Transport 
(1950) 5 NJ 196, 86 PUR NS 161, 
175, 178, 74 A2d 580: 

“It must be emphasized that rate 

making is not an adversary proceed- 
ing in which the applying party needs 
only to present a prima facie case in 
order to be entitled to relief. There 
must be proof in the record not only 
as to the amount of the various ac- 
counts but also sufficient evidence 
from which the reasonableness of the 
accounts can be determined. 
A utility in a rate proceeding must 
bear the burden not only of proving 
the amount of its operating and other 
expenses, but also the burden of prov- 
ing the basis of the charges to its ex- 
pense accounts and the propriety of 
including such charges for rate-mak- 
ing purposes.” 

In the case of Pittsburgh v. Public 
Utility Commission (1952) 370 Pa 
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305, 94 PUR NS 353, 364, 88 A2d 
59, involving, among other things, the 
propriety of the pension accruals by 
the Bell Telephone Company of Penn- 
sylvania, the Pennsylvania supreme 
court expressed a pertinent view: 

“We do not intend by our conclu- 
sion to in any manner fore- 
close the Commission from finding in 
any rate case an excessive charge to 
operating expenses due to an over- 
accrual of a pension fund. If compe- 
tent evidence of an overaccrual is pre- 
sented to the Commission and the 
Commission is persuaded by such evi- 
dence, there should be no hesitation in 
so finding.” 

The determination of pension accru- 
als is not an exact mathematical 
science. It involves so many variables 
that the soundness of any actuarial 
theories must be tested by end results. 
Measured by this standard, we are un- 
able to find any substantial proof in the 
record to show the reasonableness of 
Southern Bell’s current pension ac- 
cruals. On the contrary, we find per- 
suasive evidence that these accruals 
are excessive and can be substantially 
reduced with no harmful results to the 
purpose and integrity of the Pension 
Trust Fund. 


(h) Total Effect of Adjustments on 
Company's Alleged Rate of Return 


The following summary shows the 
total effect on Southern Bell’s alleged 
rate of return resulting from the elim- 
ination of Telephone Plant under Con- 
struction, Materials and Supplies, and 
Cash Requirements from the rate base, 
and of 50 per cent of the service pen- 
sion accruals from the operating ex- 
penses during the test year. It is 


based on the capital structures and 
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return. 


debt interest rates discussed herein- 
above under section III(d). 


Debt Ratio Debt Ratio 
45% 45% 
Interest Interest 
Rate Rate 
System 2.82% 3.25% 


Capital & Surplus . $757,917,000 $769,717,000 





Intrastate 


(Adjusted) 
Net Operating In- 
i $5,197,276 $5,309,176 
Net Average In- 
vestment ....... 90,990,981 90,990,981 
Rate of Return 5.72% 5.83% 


IV. Company's Earnings 
Requirement 


[8] In the final analysis, the rates 
of any public utility must be sufficient 
to cover all necessary operating ex- 
penses, including depreciation and 
taxes, in addition to interest on the 
debt, reasonable dividends and a mar- 
gin for surplus. This is the ultimate 
test of the adequacy of any rate of 
In Federal Power Commis- 
sion v. Hope Nat. Gas Co. (1944) 
320 US 591, 88 L ed 333, 345, 51 
PUR NS 193, 200, 64 S Ct 281, the 
United States Supreme Court pre- 
scribed the criterion: 

“Under the statutory standard of 
‘just and reasonable,’ it is the result 
reached, not the method employed, 
which is controlling. It is not 
theory but the impact of the rate order 
which counts. If the total effect of 
the rate order cannot be said to be 
unjust or unreasonable, judicial in- 
quiry is at an end. The fact 
that the method employed to reach 
that result may contain infirmities is 
not then important. And he 
who would upset the rate order 
carries the heavy burden of making 
a convincing showing that it is invalid 
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because it is unjust and unreasonable 
in its consequences. The rate- 
making process , ie., the fix- 
ing of ‘just and reasonable’ rates, in- 
volves a balancing of the investor and 
the consumer interests. From 
the investor or company point of view, 
it is important that there be enough 
revenue not only for operating ex- 
penses but also for the capital costs 
of the business. These include serv- 
ice on the debt and dividends on the 
stock. By that standard, the 
return to the equity owner should be 
commensurate with returns on invest- 
ments in other enterprises having cor- 
responding risks.” 

Counsel for Southern Bell seems to 
have urged the “total effect” doctrine 
of the Hope Case, supra, when he as- 
serted the supremacy of the company’s 
earnings requirement in the instant 
proceeding : 

“Basically, it is our earnings re- 
quirement in each state that has deter- 
mined the nature of our petitions now 
pending before the Commissions in 
the States in which we operate.” 

[9] In order to properly compute 
the company’s earnings requirement 
during the test year, it is necessary 
for us to determine a fair and equi- 
table dividend rate for the common 
stock. As Southern Bell’s common 
stock is all owned by the American 
Telephone and Telegraph Company, 
we are denied the opportunity to 
determine its real value in the com- 
petitive market. Moreover, the Amer- 
ican Company’s ownership of the 
equity securities of virtually every 
other large telephone utility in the 
country forecloses the telephone indus- 
try as a reliable source of information. 
We are obliged to look elsewhere for 


the investor’s appraisal of reasonably 
comparable securities in the open mar- 
ket. The natural gas and the electric 
utility industries appear as our proper 
recourse. 

The record shows that, in the nat- 
ural gas industry, the current average 
yield on the common stocks of 22 so- 
called “integrated” companies is 4.7 
per cent, and the average yield on the 
common stocks of 22 “retail distrib- 
utors” is 5.2 per cent. Our consid- 
eration of these yields must be tem- 
pered by the relative newness of this 
industry and the probable speculative 
character of the equity securities, as 
well as by the fact that there is not 
a single operating utility of the finan- 
cial stature of Southern Bell, a billion 
dollar company. 

From the standpoint of the investor, 
the electric utility industry would seem 
to be reasonably comparable to the 
telephone industry, particularly with 
respect to the important element of 
risk. Under normal economic condi- 
tions, the telephone industry is prac- 
tically secure in its financial integrity 
In the event of adverse economic con- 
ditions, while some subscribers might 
seek to downgrade their service in 
order to reduce expenses, the probabil- 
ity of their discontinuing service en- 
tirely appears remote. The telephone 
has become an indispensable part of 
our social and economic life. In the 
electric utility industry, however, the 
risk factor is more complex. In times 
of economic distress, some residential 
consumers would undoubtedly curtail 
their use of electricity. But such cur- 
tailment would constitute only a small 
fraction of the losses to the utilities 
resulting from the heavy shrinkage of 
commercial and industrial usage. It 
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is common knowledge that the largest 
users of electricity today are the com- 
mercial and industrial customers. 
During 1951, these customers pur- 
chased a total of 68 per cent of the 
energy sold to all classes of electric 
consumers. Moreover, even in normal 
times, the electric utilities are con- 
stantly threatened with the loss of 
business. In the home, where the 
three major revenue-producing appli- 
ances are the cooking stove, the me- 
chanical refrigerator and the automatic 
water heater, the gas industry poses a 
vigorous threat. And in the manufac- 
turing industries, with growing mech- 
anization and the higher cost of elec- 
tric power, owners have been alert to 
the possible economy of generating 
their own electricity. Some of the 
leading industrial enterprises in the 
United States operate their own power 
plants for reasons of economy. Final- 
ly, the potential threat of government 
ownership is a matter of concern to 
the investor in the equity securities of 
electric utilities. In the light of all 
circumstances, it would seem that the 
prudent investor would prefer to in- 
vest his money in the common stock of 
the telephone industry and to accept 
a lower yield than he might demand 
in the electric utility industry. For 
the purpose of this proceeding, we 
think it fair and reasonable to both 
industries with respect to the element 
of risk. 

The record shows that the average 
yields of first quality common stocks 
in the electric utility industry have de- 
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clined during the past two years; from 
an average of 5.8 per cent at the begin- 
ning of 1951 to 4.98 per cent at the 
end of 1952; that the current yields on 
the common stocks of the three largest 
electric utilities in the country—each 
in the billion dollar class—are precise- 
ly the same; 5.1 per cent; and that the 
average yield on the common stocks 
of the ten leading electric operating 
companies is 5.29 per cent. We be- 
lieve that, if Southern Bell’s common 
stock were available on the open mar- 
ket today, it would rank easily with 
the finest electric utility equity secu- 
rities and command a price to yield 
about 5 per cent. While this evidence 
would seem to warrant a dividend rate 
of not more than 5.25 per cent or 5.5 
per cent in our consideration of the 
company’s earnings requirement, the 
character of this proceeding prompts 
us to adopt a dividend rate of 6 per 
cent. 

In view of the decisiveness of the 
“total effect’? doctrine as enunciated in 
the Hope Case, supra, this Commis- 
sion has chosen to test the adequacy of 
the existing telephone rates in Tennes- 
see by giving full effect to Telephone 
Plant under Construction, Materials 
and Supplies, Cash Requirements, and 
pension accruals, as claimed by the 


company. The following summary, 
therefore, embraces these items in 


their entirety. It should be observed 
that this summary is predicated on 
the capital structures and debt interest 
rates referred to previously under 
section III(d). 
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Debt Ratio Debt Ratio 
45% . 45% 
Interest Interest 
Rate Rate 
System 2.82% 3.25% 
Capital and Sur- 
ME wiscuncesns $757,917,000 $769,717,000 
Intrastate 
Net Operating In- 
come .......... $4,927,576 $5,039,476 
Earnings Require- 
| gaara 4,060,000 4,280,600 
Available for 
Surplus .... $867,576 $758,876 
Total Available for 
Common = Stock 
Dividends . $3,807,576 $3,704,476 
Common Stock 
Dividends @ 6% 2,800,000 2,800,000 
Dividend Pay- 
out Ratio .. 73.5% 75.5% 


It is thus apparent that the present 
intrastate telephone rates in Tennes- 
see produce sufficient revenues not 
only to pay the company’s intrastate 
portion of operating expenses, interest 
on the debt, and reasonable dividends 
on the common stock, but also to pro- 
vide a substantial balance for surplus 
ranging from $758,876 to $867,576. 
This conclusion is underlined by the 
conservative dividend payout ratios 
shown in the above summary—be- 
tween 73.5 per cent and 75.5 per cent 
—when compared with the current 
dividend payouts of 77.7 per cent to 
87 per cent for the three largest elec- 
tric utilities in the country and the 
average of the ten leading electric com- 
panies. 





V. Summation of Findings 


On the basis of the evidence in the 
record and for the reasons set forth 
hereinabove, this Commission makes 
the following findings: 

1. Southern Bell’s operating re- 
sults, as adjusted, during the twelve 
months ending June 30, 1952, provide 
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a reasonable basis for determining the 
propriety of the rate increase sought in 
the instant application. 

2. The company’s proofs purporting 
to show the “current cost” value of its 
intrastate property in Tennessee are 
conjectural, speculative, and unrealis- 
tic. We can give no weight to such 
evidence in this proceeding. 

3. For the purpose of this proceed- 
ing, we adopt the company’s alleged 
net average investment of $93,807,914 
in intrastate property during the test 
year, except for the items of Telephone 
Plant under Construction, Materials 
and Supplies, and Cash Requirements. 

4. For the purpose of this proceed- 
ing, we adopt also the company’s al- 
leged intrastate net operating income 
of $4,652,576 (after adjustments) 
during the test year, subject to our 
disallowance of 50 per cent of alleged 
pension accruals and of credit for in- 
terest during construction. 

5. For the purpose of determining 
the propriety of the proposed rate in- 
crease, the company’s prevailing cap- 
ital structure should be reconstructed 
on the basis of a 45 per cent debt 
ratio. 

6. On the basis of a capital struc- 
ture with a 45 per cent debt ratio, the 
company’s rate of return during the 
test year, predicated on a net average 
investment of $93,807,914, would 
range between 5.26 per cent and 5.37 
per cent. This is before giving any 
effect to the elimination of Telephone 
Plant under Construction, Materials 
and Supplies, Cash Requirements, or 
50 per cent of alleged service pension 
accruals. 

7. On the basis of a capital struc- 
ture with a 45 per cent debt ratio, the 
company’s rate of return during the 
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test year, predicated on an adjusted 
net average investment of $90,990,- 
981, would range between 5.72 per 
cent and 5.83 per cent. This is after 
giving effect to elimination of Tele- 
phone Plant under Construction, Ma- 
terials and Supplies, Cash Require- 
ments, and 50 per cent of alleged serv- 
ice pension accruals. 

8. Tested by our best judgment of 
earnings requirement, with a debt ra- 
tio of 45 per cent and giving full effect 
to the items of Telephone Plant under 
Construction, Materials and Supplies, 
Cash Requirements, and pension ac- 
cruals, the present intrastate rates in 
Tennesee produce sufficient revenues 
to cover the company’s intrastate por- 
tion of operating expenses, interest on 
the debt, and reasonable dividends on 
the common stock, as well as to pro- 
vide an adequate balance for surplus. 

9. There is no warrant for a rate 


increase in Tennessee at the present. 


time, even if we allow in full the com- 
pany’s claims for Telephone Plant un- 
der Construction, Materials and Sup- 
plies, Cash Requirements, and service 
pension accruals. 

10. Southern Bell has failed to meet 
the burden of proof as required by 
§ 5451 of the Tennessee Code. 


ORDER 


It is, therefore, ordered by the Com- 
mission : 

1. That the motion by counsel for 
Southern Bell Telephone and Tele- 
graph Company at the hearing on 
February 16, 1953, designed in effect 


to change the test year from the pe- 
riod originally chosen by it, namely, 
the twelve months ending June 30, 
1952, to the calendar year 1952, is 
hereby dismissed. 

2. That the application of Southern 
Bell Telephone and Telegraph Com- 
pany, filed on August 15, 1952, for a 
revision and increase of the Tennessee 
intrastate rates and charges, is hereby 
denied. 

3. That the rates and charges au- 
thorized by the Commission by its 
order of January 31, 1952, in Docket 
No. U-3177, 93 PUR NS 12, and 
now in effect on a temporary basis, 
shall become the fixed and permanent 
rates to be charged by Southern Bell 
Telephone and Telegraph Company in 
Tennessee. 

4. That all other provisions of the 
Commission’s order of January 31, 
1952, in Docket No. U-3177, supra, 
be considered as having been fully met 
and said docket is hereby closed. 

5. That Docket No. U-3314 shall 
remain open for such further and fu- 
ture action as may become necessary. 


Statement of Commissioner 
Pentecost 


PENTECOST, Commissioner, con- 
curring: Although I did not par- 
ticipate in the hearing in Docket No. 
U-3314, I have read and studied the 
record made in that cause. From a 
study of the record I concur with my 
colleagues in their findings of fact, 
conclusions of law, and in the opinion 
generally. 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Granby Telephone & Telegraph 
Company 
D.P.U. 10512 
July 14, 1953 


PPLICATION by telephone company for rate increase; in- 
y \ crease denied. 


Rates, § 150 — Inefficiency — Failure to modernize. 





A telephone company which has failed to take advantage of an available 
loan to modernize and extend its plant and thereby obtain a substantial and 
adequate profit under present rates should not be allowed a rate increase, 
since, if rates are increased, the company might still fail to improve its 
plant and service or, if the rehabilitation program is carried out, the return 
would be excessive because of the more efficient operation. 





Rates, § 553 — Telephone — Classes of service — Service value and cost. 


Statement that a telephone company will not be permitted to charge a 4- 
party residence user within the base rate area less than a rural line subscriber 
in the absence of concrete evidence of costs, such as a showing that the 
relative investment and maintenance costs per customer are higher on long 
multiparty lines, even though the value of the service is less, p. 53. 


¥ 





APPEARANCES: Alston D. Mug- 
nier, President, for Granby Telephone 
& Telegraph Company; Edward N. 
Gadsby, Counsel, for the Department. 


By the DeEpaRTMENT: Granby 
Telephone and Telegraph Company of 
Massachusetts filed on April 29, 1953, 
its Revised Sheet No. 7, §1, of 
M.D.P.U. No. 3, to become effective 
June 1, 1953, which provided for gen- 
eral increases in its rates for local 
telephone service. The application of 


the increased rates was suspended by 





order of the Department, and a public 
hearing held in Granby on May 19, 
1953, in connection with the investi- 
gation thereby instituted. 

This is the third rate case involving 
this company to come before us in the 
last four years. See Re Granby Tel- 
eph. & Teleg. Co. D.P.U. 8615, dated 
June 23, 1949, and D.P.U. 9741, dat- 
ed January 17, 1952. Condensed com- 
parative balance sheets, as modified 
to include the appraised value of cer- 
tain property placed in service prior 
to 1948, appears as follows: 
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ASSETS 
12/31/51 12/31/52 

Utility operating property 

i TE 55 0047 he haw dweanisbasethondeteaavedentc $21,343.00 $21,343.00 

EEE er cvna gutta ansveyancondtecedewetdasumendhe kad 18,733.00 24,942.00 
Current assets 

Cash and Materials and Supplies .......................... $1,931.00 $2,268.00 

PU TID both don vaccine wcuecwess-vo nav acimencua 11,643.00 11,292.00 
NOE <6 ih on ninass davavdeesdaneedwsied buns obibccewind damn $53,650.00 $59,845.00 

LIABILITIES 

COPE GIO iio siciic dvds ccicacvnssivesscescceviascecsweuss $1,200.00 $1,200.00 
Current liabilities 

I I aia esck acho teed eanhdeewueineeieeknecaedce 14,342.00 18,399.00 

I 565s iecve.aind dorm wawwore nee nbeesadiealirewadels 7,083.00 6,493.00 

Other current liabilities .........0000 000000 cc cece ec ceee 3,614.00 4,306.00 
Reserve for depreciation ................ 0. ccc cccccccccecees 11,022.00 14,316.00 
Reserve for revaluation (net)? ..............0....0.. 00.000 eee 288.00 14,603.00 
PE DIE. cic iawniccecssaernanemence G hes on enwelenkaiston 101.00 527.00 
PE os nc acsinacsvaebune skauaeaasnehenbanesehownand $53,650.00 $59,844.001 





1 Sic. 


2 Improperly termed capital surplus in D.P.U. 9741. 


During the year 1952, respondent 
had gross revenues of $30,285, and 
operating expenses of $29,185, result- 
ing in a net income of $427. Profit 


Year ending 


Operating income .. 
Operating expenses 


Maintenance ... nhtaation eee $5,910 
Traffic (wages only) ies .... 9,894 
Admin. & general . 13,381 
Total 


Gross income (incl. non-op. - arr ee 
Deductions (int. incl. -_ ial emcees 
Net income  aacamieen 


The increases in expense noted are 
in large measure stated by the man- 
agement to be firm estimates based on 
present commitments, as contrasted 
with the situation concerning which 
we remarked in our findings in 
D.P.U. 9741. 


and loss statements for the year end- 
ing December 31, 1952, and for a pro- 
jected year are as follows: 


Projected year 


12/31/52 
(present rates) (proposed rates) 
$30,285 $39, 
$7,100 
13,500 
15,100 
29,185 35,700 
1,135 3,600 
708 1,400 
427 2,200 
Present 
Type Number Rates 
of of (without Proposed 
Service Stations mileage) Rates 
eae 17 5.50 6.75 
Pe Gets 45 3.25 4.25 
ee 8 5.00 6.00 
Be ascce Oe 3.00 3.75 
er 4.25 5.25 
aes 2.50 3.25 
! sicad 23 4.00 5.00 
Se asses 2.50 3.50 


The present station distribution 


(estimated as of October, 1953) and 
the present rates, as compared with 
the proposed rates, are as follows: 
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Rural lines carry no mileage under 
either of these rate schedules. The 
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proposed rates result in an increase in 
monthly revenues of $538.50, or $6,- 
462 a year, or an over-all increase 
in local exchange rates of about 33.4 
per cent. 

It will be noted that, under the pro- 
posed rates, a 4-party residence user 
within the base rate area would pay 
less than a rural line subscriber. In 
view of the final disposition which we 
are making of this matter, it is un- 
necessary to go into a discussion of 
this detail. It is enough here to point 
out that such an anomaly must be 
based upon concrete evidence of costs, 
which is completely lacking in the 
present case. It is possible that the 
relative investment and maintenance 
costs per customer are higher on long 
multiparty lines. On the other hand, 
the value of the service is certainly 
less. While the Department will not 
usually interfere with the determina- 
tion of the management as to a proper 
rate schedule (see Re Western Mas- 
sachusetts Electric Co. D.P.U. 9658), 
such attitude is conditioned upon at 
least a prima facie reasonableness. It 
is the burden of the management to 
substantiate any rate proposal by evi- 
dence based upon something besides 
sheer expediency. 

We pointed out in January, 1952, 
some eighteen months ago, that this 
company was authorized in October, 
1951, to capitalize its accrued con- 
struction credits and to borrow $40,- 
000 to finance further expansion. We 
also then found that, effective October 
5, 1951, it had been given statutory 
authority to borrow up to $165,000 in 
all, but that it had not chosen as yet 
to file the necessary petition with the 
Department for approval of such addi- 
tional amount. Such petition was 


thereafter filed on May 13, 1952, and 
order approving such borrowing was 
issued on January 13, 1953, D.P.U. 
10119. 

The service rendered by respondent 
has not improved since our order in 
D.P.U. 9741, although it has been 
authorized since October 5, 1951, to 
borrow funds from the Rural Electrifi- 
cation Administration to cover the 
requisite plant. There are still as 
many as sixteen parties on its 8-party 
lines, and it is holding a completely 
disproportionate number of applica- 
tions for service and for regrades. 
Respondent is required by its loan 
contract with the REA to fill all rea- 
sonable applications for service, and 
its plans for reconstruction as dis- 
closed to us from time to time contem- 
plate its so doing. On its present 
rates, and assuming, probably con- 
trary to fact, that all of its regrades 
and new service will be at residence 
rates, it will, when its plant is so ex- 
tended, receive new revenues of over 
$400 a month, or within about $100 a 
month of the additional amount it is 
seeking in the present application. An 
analysis of its balance sheets and oper- 
ating statements clearly indicates to 
us that, due to large savings in operat- 
ing expense and other disbursements, 
the respondent will be able to operate 
at a substantial and adequate profit 
after its plant is modernized and ex- 
tended, even on its present rates. The 
terms of the proposed loan are most 
favorable. It is going to be required 
to pay interest at only 2 per cent, and 
to amortize the loan over a period of 
thirty-five years, which is substantially 
in excess of the normal life expectancy 
of the equipment so installed. No rea- 
son appears in the record, nor have we 
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been favored with any reasonable ex- 
planation off the record for this delay 
of the management in proceeding with 
this program. As matters stand at 
present, then, respondent could, if we 
allowed these proposed rates to be 
placed in effect, abandon its loan nego- 
tiations and continue to render its 
present unsatisfactory and inadequate 
service or else complete the proposed 
construction and operate at rates 
which we believe would then yield a 
disproportionate and excessive return. 

We believe that management owes 
a duty of vigilance and efficiency in 
the operation of a public utility such 
as this one. We cannot find this man- 
agement has been either vigilant or 
efficient. If it had taken prompt ad- 
vantage of the opportunities open to 
it, respondent would now be operat- 
ing in an atmosphere very different 
from that described in this record, and 


we find that the increased rates now 
before us would be unnecessary in 
order to enable respondent to earn a 
fair return upon property invested in 
utility plant. We find that the re- 
spondent has inexcusably failed so to 
conduct itself as to subject its custom- 
ers to the least possible burden by 
taking the necessary steps available to 
it. See Re Northwestern Bell Teleph. 
Co. (Minn 1950) 86 PUR NS 218. 
We find that respondent has not sus- 
tained the burden of proving that the 
proposed rates are just and reason- 
able, and accordingly, it is hereby 

Ordered: That the rates and 
charges for telephone service con- 
tained in Revised Sheet 7, $1, of 
M.D.P.U. No. 3, filed by Granby 
Telephone and Telegraph Company of 
Massachusetts be and the same hereby 
are disapproved and disallowed. 





WYOMING PUBLIC SERVICE COMMISSION 


Re Pinedale Telephone & 
Telegraph Company 


Docket No. 9231 
June 19, 1953 


PPLICATION by telephone company for authority to increase 
A rates; approved as modified. 


Valuation, § 36 — Net investment cost. 


1. Net investment cost was considered a proper rate base for a telephone 


company, p. 56. 


Valuation, § 67 — Net investment determination — Inadequate records — Purchase 


price. 


2. A telephone company’s determination of net investment was not allowed 
for rate-making purposes, since the company’s predecessor did not keep 
property records, company records showed no accumulated reserve, and 
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the amount ascertained did not represent original depreciated cost but was 
merely the purchase price of the properties, plus additions, less depreciation, 


p. 57. 


Depreciation, § 76 — Telephone plant — Absence of original cost records. 
3. Telephone “equipment” was classified as poles and wires on an equal basis 
for depreciation purposes when it could not be determined what items of 
“equipment” were included, the original cost thereof, or the date placed in 


public service, p. 57. 


Expenses, § 77 — Materials and supplies — New construction — Telephone com- 


pany. 


4. A telephone company was allowed to charge to operating expenses an 
amount expended for materials and supplies where it was not shown whether 
such items were used in the construction of new plant or for maintenance 
and repair of existing plant, with directions that hereafter the company 
charge all amounts expended for materials and supplies used in the creation 
of new plant to plant account rather than to operating expense, p. 58. 


Expenses, § 81 — Office furniture. 


5. The purchase of office furniture represents a capital expenditure and 
should be disallowed as an operating expense, p. 58. 
Expenses, § 23 — Miscellaneous tools — Telephone company. 


6. A telephone company’s purchase of miscellaneous tools constitutes a 
capital expenditure and should be disallowed as an item of operating expense, 


p. 58 


Expenses, § 57 — Interest — Delinquent payments. 
7. A telephone company’s payment of delinquent interest on its mortgage 
indebtedness should not be allowed as an operating expense, p. 58. 
Expenses, § 103 — Salary related to new construction. 


8. That part of salary taken by a proprietor of a telephone company for 
work on new plant construction was disallowed as an operating expense and 
was charged to plant account, p. 58. 


APPEARANCES: John S. Mackey, 
Attorney at Law, Pinedale, appearing 
for applicant, Pinedale Telephone & 
Telegraph Company ; no other appear- 
ances, 


By the Commission: Pursuant to 
orders entered herein by the Com- 
mission on February 6 and 14, 1953. 
and notice duly given in accordance 
therewith, proof of which is on file 
herein, this matter was heard by Com- 
missioners Albert P. Bruch and Rich- 
ard J. Luman at the time and place 
therein designated on March 17, 1953, 
with appearances as above set forth. 


The entire Commission now hav- 
ing duly considered said application, 
the testimony and exhibits of record, 
the statements and representations of 
counsel with respect thereto, and be- 
ing fully advised in the premises, 
hereby enters its opinion, findings, 
and order herein as follows: 

Pinedale Telephone and Telegraph 
Company is a telephone utility owned 
and operated by Earle F. Crandall 
who resides in Pinedale, Wyoming. 
The company is engaged in the busi- 
ness of providing and furnishing tele- 
phone service to the public within the 
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corporate limits of the town of Pine- 
dale, Wyoming, within the immediate 
rural territory surrounding said mu- 
nicipality (exchange area), and to 
subscribers within the communities of 
Cora, Daniel, and Boulder, Wyoming, 
at rates heretofore filed with and ap- 
proved by the Commission. In addi- 
tion, the company also performs so- 
called switching service at filed rates 
for subscribers on lines of service sta- 
tion associations that are connected 
with its central office. The company 
has never filed an application with the 
Commission for a certificate of public 
convenience and necessity defining its 
exchange area, nor has it filed with 
the Commission a map outlining said 
area or its base rate area. 

The company, by its verified appli- 
cation filed herein on December 10, 
1952, seeks an order of the Commis- 
sion authorizing it to file and place 
in effect proposed tariffs and rules and 
regulations applicable thereto, devel- 
oped and designed to produce addi- 


tional gross operating revenues 
amounting to $4,816.50. The pro- 


posed tariffs which are attached to the 
application filed herein as Exhibit “A” 
provide for various grades of busi- 
ness, residence, and rural service 
within the base rate and exchange 
area of the company as defined therein. 


In support of its application, the 
company offered in evidence an in- 
come statement for the year ending 
December 31, 1952, prepared by its 
accountant which shows an operating 
loss of $2,438.69. The company con- 
tends that its rate structure should 
be adjusted so that its operating reve- 
nues will be sufficient to permit the 
recovery of its operating expenses, in- 
cluding depreciation, and to allow 


100 PUR NS 


its proprietor (Crandall) to earn a 
reasonable return on his investment in 
its properties that are being used to 
provide telephone service to the Pine- 
dale community. Thus we are called 
upon to determine, under our dele- 
gated statutory authority and the evi- 
dence of record in this proceeding, 
what are just and reasonable rates for 
applicant utility. 

[1] Section 64-121, Wyoming 
Compiled Statutes, 1945, gives the 
Commission considerable latitude in 
the matter of determining what are 
just and reasonable rates for a public 
utility. In fixing such rates, we are not 
required by law to employ and follow 
any formula (rate base). Natural 
Gas Consumers of Rock Springs v. 
Northern Utilities Co. of Casper 
(1952) — Wyo —, 247 P2d 767. 
However, as pointed out in our opin- 
ion in Docket No. 9210, in Re Plains 


‘Pipe Line Co. (1952) 96 PUR NS 


587, we deem it expedient and prac- 
tical to determine and use a rate 
base in fixing the revenue require- 
ments of a public utility whenever it 
is possible for us to do so. We ap- 
prove net investment cost as a proper 
rate base for a telephone utility. In Re 
Mountain States Teleph. & Teleg. Co. 
(1953) Docket No. 9222, 97 PUR 
NS 114. Briefly such a rate base is 
described as the depreciated original 
cost of plant devoted to public serv- 
ice plus a reasonable allowance for 
materials and supplies and cash work- 
ing capital. Therefore, as stated in 
Docket No. 9146, June 12, 1950, 
Re Northern Utilities Co. in determin- 
ing whether a utility is entitled to a 
rate adjustment, we normally start 
with a rate base developed in the man- 
ner aforesaid, determine acceptable 
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expense items, and then adjust its 
rates so that they will produce operat- 
ing revenues sufficient to cover same 
and allow the company or its proprie- 
tor a reasonable return on said rate 
base. 

[2] The company offered in evi- 
dence a balance sheet prepared by its 
accountant showing depreciated plant 
or fixed assets amounting to $24,- 
375.84, as follows: 


Reserve 

for De- 
Cost preciation Balance 
Building .... $9,000.00 $975.00 $8,025.00 
Improvements 1,312.30 98.42 1,213.88 
Equipment .. 22,567.95 8,543.29 14,024.66 
oS” to > ees ,112.30 





$33,992.55 $9,616.71 $24,375.84 


Proprietor Crandall contends that he 
is entitled to earn a reasonable return 
on said amount as same represents his 
net investment in telephone utility 
properties dedicated to public use. 
The company purchased the prop- 
erties comprising its telephone system 
from William F. Parish and Sallie G. 
Stewart Parish, husband and wife, on 
November 1, 1950, for the sum of 
$26,000; and that said purchase and 
transfer was approved by order of the 
Commission entered in Docket No. 
9171 on October 20, 1950. This order 
did not prescribe the manner in which 
the involved utility properties should 
be entered upon the books of the 
company, i.e., a determination of the 
amount by which said purchase price 
exceeded the original depreciated cost 
thereof. The amount of the com- 
pany’s depreciated plant assets above 
set forth does not represent the orig- 
inal depreciated cost thereof, but same 
represents the purchase price of said 
properties plus additions thereto since 


November 1, 1950, less deprecia- 
tion according to a Depreciation 
Schedule developed by the company. 
Applicant’s predecessors did not 
keep any property records or a 
record showing the company’s ac- 
cumulated depreciation reserve as 
of said transfer date. Applicant 
has not submitted a historical cost 
appraisal of the telephone utility prop- 
erties acquired by it on the date afore- 
said or any evidence showing the cost 
of the annual additions thereto. Con- 
sequently, it is impossible for us to 
determine a depreciated original cost 
rate base for the company from the 
evidence of record in this proceeding 
upon which it should be allowed to 
earn a reasonable return; neither can 
we approve a rate structure for the 
company which will allow its proprie- 
tor to earn an income return on the 
amount of its depreciated plant assets 
set forth above as said amount does 
not reflect the depreciated original 
cost thereof; nor do we approve the 
depreciation schedule submitted by the 
company. 


[3] The building mentioned in the 
fixed assets of the company listed 
above is a dwelling house located in 
Pinedale, Wyoming. Proprietor 
Crandall and his wife reside therein. 
It also houses the central exchange 
facilities of the company. While we 
do not seriously object to the value 
assigned to this property and the divi- 
sion of the use thereof, we think it 
has a remaining life expectancy of 
twenty years instead of ten years. 
The item of “Equipment” ($16,000) 
mentioned in applicant’s depreciation 
schedule represents the purchase price 
of its utility properties less the value 
assigned to the building above men- 
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tioned and the land upon which same 
is situated. As pointed out above, we 
cannot determine from the evidence 
the items included in this figure, the 
original cost thereof or the date they 
were placed in public service. In the 
absence of such evidence, it is our 
considered judgment that for depre- 


ciation purposes, same should be classi- 
fied as poles and wires on an equal 
basis ; and that a life expectancy of ten 
years should be assigned thereto. As 
to the properties above mentioned and 
other depreciable assets, we find that 
same should be depreciated according 
to the following schedule: 





Est. Rateof Amount 
Year Amount Life Percent Deprecia- Accrued 
Bought Paidfor Plant Years Salvage tion (%) each Year 
a eee 1950 $1,112.30 us ae 
ere 1950-1951 5,156.15 20 16 4.2 $216.56 
1950 Chevrolet Truck .... 1950 1,756.61 6.9 26 10.7 187.95 
eer 1951 1,305.00 6.9 26 10.7 139.64 
i . eae 1951 480.00 6.9 26 10.7 51.36 
Switchboard ............. 1950 115.42 3 10 30 34.62 
Welding Set ............. 1952 100.00 7 7 13.3 13.33 
Adding Machine ....... : 1952 84.12 22 12 4 3.36 
Vacuum Cleaner ......... 1952 137.90 7 7 13.3 18.34 
Telephones .............. 1952 750.00 17.7 4 5.4 40.50 
Oe Serer 1950 8,000.00 10 —15 10.5 840.00 
Plant, New Poles ........ 1952 533.90 27 —15 4.3 22.96 
Plant, Wires ............. 1950 8,000.00 10 2 98 784.00 
$27,531.40 $2,352.62 


and that new plant should be depre- 
ciated in accordance with the formula 
approved by the Commission for the 
depreciation of telephone utility prop- 
erties. 

[4-8] We now direct our atten- 
tion to the operating expenses of the 
company for the year 1952, as set 
forth in P.S.C. Exhibits Numbered 
3 and 4. The amount expended by 
the company for materials and sup- 
plies ($1,886.49) as shown by said 
exhibits is not properly chargeable to 
operating expense if the same were 
used by it in the construction of new 
plant, as said amount would consti- 
tute a capital expenditure rather than 
an item of operating expense. In the 
absence of evidence showing whether 
said materials were used for the con- 
struction of new plant or for the main- 
tenance and repair of existing plant, 
we have allowed said amount to re- 
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main as an item of operating expense; 
however, we direct that, hereafter, the 
company charge all amounts expended 
by it for materials and supplies that 
are used in the creation of new plant 
to its plant account rather than to op- 
erating expense. The evidence shows 
that the item “Office Expense” as 
shown on said exhibits ($476.82) 
represents office furniture purchased 
by the company. This is also a cap- 
ital expenditure; and by reason there- 
of, said amount should be eliminated 
as an item of expense and charged to 
the furniture and fixtures account of 
the company. Miscellaneous tools 
purchased by the company should also 
be charged to its plant account and 
eliminated as an item of operating ex- 
pense ($123.35). During the year 
1952, the company paid interest on its 
mortgage indebtedness in the sum of 
$1,476.75. Of this amount, $492.25 
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RE PINEDALE TELEPH. & TELEG. CO. 


represents interest due during the 
year 1951. Therefore, this item of 
operating expense should be reduced 
to $984.50. During the year 1952, 
proprietor Crandall withdrew from 
the business the sum of $5,186.01 by 
way of proprietor’s salary. We ap- 
prove the amount of such withdrawals 
as being fair and reasonable salary 
for the work performed by him on be- 
half of his company as detailed in the 
record. According to his testimony, 
however, he worked 1,356 hours dur- 
ing said year on new plant construc- 
tion. Therefore, $2,800.14 of said 
salary withdrawals should be charged 
to the plant account of the company 
and the balance ($2,385.87) to oper- 
ating expense. The record indicates 
that proprietor Crandall will work ap- 
proximately the same number of hours 
on new plant construction during the 
year 1953. We direct that, in the 
future, salary withdrawals by proprie- 
tor Crandall for work performed by 
him on new construction be charged 
to the plant account of the company 
rather than to operating expense. 
Proprietor Crandall’s wife worked 
many hours for the company during 
the year 1952 as an operator and oth- 
erwise for which she received no com- 
pensation. He contends that she 
should be paid a salary of $3,264 per 
year for the work she performs for the 
company. We find that the company 
should be allowed to pay her a salary 
of one dollar per hour for a 40-hour 
week or $2,080 per annum; and that 
the company’s operating expenses 
should be adjusted accordingly. The 
company states that its traffic load has 
increased to the point where it is nec- 
essary for it to employ an additional 
operator for a period of seven months 
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during each year at a salary of $150 
per month; and that it will be neces- 
sary for it to employ a repair and 
maintenance man to perform general 
maintenance and repair work in the 
rehabilitation of its telephone system 
and the installation of new plant. 
Considering the evidence, we find that 
the company should be allowed earn- 
ings that will permit it to employ an 
additional operator during the tourist 
season, i. e., a period of four months 
each year, at the salary above men- 
tioned; and that it should be allowed 
to expend $1,050 per year for the em- 
ployment of a repair and maintenance 
man. 

The following is a pro forma In- 
come and Expense Statement pre- 
pared by our staff in accordance with 
our adjustments and allowances in the 
expense items of the company above 
indicated: [See Table on page 60.] 

The company anticipates an 11 per 
cent station gain during the year 
1953. This will produce additional 
exchange operating revenues. The 
Bell System has offered independent 
companies a more liberal division of 
interchanged toll revenue; and if said 
offer is accepted by the independent 
companies, applicant’s toll revenues 
will also be increased. Considering 
said increases, the operating loss as 
reflected by said pro forma income 
statement and all of the evidence of 
record herein, we conclude and find 
that applicant’s existing rates are un- 
just and unreasonable; that it should 
be directed to file tariffs which will 
produce additional operating revenues 
in an amount not to exceed $1,892, 
based on its volume of business in 
1952; and that otherwise said appli- 
cation should be denied. The addi- 
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tional operating revenues hereby al- 
lowed will permit the company to pay 
its operating expenses, enable it to 
render adequate and efficient service, 
and allow its proprietor the sum of 
$1,862, which amount should be suf- 
ficient to service the mortgage indebt- 
edness of the company and to take 
care of any probable emergency. 

An order will be entered herein ac- 
cordingly. 


ORDER 


It is therefore ordered: 

1. That the company be and it 
hereby is directed forthwith to file 
with the Commission tariffs which 
will produce additional gross operat 
ing revenues in an amount not to ex- 
ceed $1,892, based on its volume of 
business in 1952; that said tariffs shall 
become effective on one day’s notice 
after the filing thereof; and that same 


‘shall apply to billing dates subsequent 





Gross Income $37,863.18 
Operating Expenses: 
Materials and ae $1,886.49 
Salaries 3,263.16 
Ee 271.00 
Insurance ' 274.68 
Travel Expense ' 888.12 
Repairs and Mainte- 
nance (Building) .. 163.25 
Accountant’s Fee 20.00 
Bank Charges 227.06 
Auto and Truck Ex- 
pense 868.65 
Light, Heat and Pow- 
we .. re 359.76 
Advertising 128.89 
Workmen’s Compensa- 
tion . 3.07 
Dues and Subscrip- 
Pe eee 75.51 
Office Expense ...... 528.43 
Toll Charges, Moun- 
tain States Teleph. & 
wee. GH ........ 12,537.57 
Donations ........... 25.00 
a) ———aEEee 984.50 
Unemployment Tax .. 74.95 
Payroll Tax . 303.01 
Federal Excise Tax .. 5,778.55 
Wyoming Sales Tax . 403.17 
County Taxes : 359.65 29,424.47 
$8,438.71 
Proprietor’s Salary, 
(Mr. Crandall) ... 2,385.87 
Salary, Mrs. Crandall 2,080.00 
Wages, Extra Opera- 
tor .. Raha 600.00 
Wages, Repair and 
Maintenance Man .. 1,050.00 
Depreciation ...... 2,352.62 8,468.49 
Operating Loss ............... ($29.78) 


thereto ; and 
2. That this order shall become ef- 
fective as of the date hereof. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Chicago & North Western 
Railway Company 


—R-2506 
August 21, 1953 


PPLICATION for rehearing of Commission’s decision on dis- 
A continuance of passenger trains; rehearing denied. 


Procedure, § 32 — 


Rehearings and reopenings — Purpose of each. 


1. A rehearing is for the purpose of directing attention to matters allegedly 
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RE CHICAGO & NORTH WESTERN R. CO. 


overlooked or mistakenly conceived in the original decision, while a reopen- 
ing is for the purpose of enabling the Commission to consider matters not 


previously in the record, p. 61. 


Procedure, § 32 — Rehearing — Commission jurisdiction. 
2. The Commission has jurisdiction to entertain an application for a re- 
hearing with respect to an order issued after a prior rehearing and reopening, 


p. 61. 


Procedure, § 33 — Rehearing — Grounds for refusal. 
3. A rehearing on the question of discontinuing passenger trains was denied 
where all matters raised in the application had been fully considered in 


previous proceedings, p. 62. 


¥ 


By the Commission: The Com- 
mission on January 16, 1953, issued 
an order in this matter permitting 
the Chicago and North Western Rail- 
way Company to discontinue oper- 
ation of trains Nos. 11 and 12 between 
Monico, Wisconsin, and Watersmeet, 
Michigan, from October Ist to May 
15th each year except on Saturdays 
or Friday holidays for No. 11 and 
except on Sundays or Monday hol- 
idays for No. 12. 

On February 17, 1953, the Com- 
mission issued an order granting, and 
notice of, rehearing and reopening 
with the scope of the rehearing and 
reopened hearing “to include daytime 
train service, substituted or other bus 
service, and all other relevant and 
material matters.” Such order was 
issued pursuant to requests from some 
of the objecting municipalities and a 
counter request from the railroad. 

On July 17, 1953, the Commission 
authorized the seasonal discontinuance 
of the two trains on the Wisconsin 
portion of the line conditional upon 
substitution of bus service by the rail- 
road in its own name. 

On August 3, 1953, the village of 
Eagle River and the towns of Land 
O’Lakes, Conover, Phelps, and Three 
Lakes filed an application for rehear- 


ing on the order of July 17, 1953. 
No reply thereto was made by the 
railroad or other parties. 

Section 196.405(3), Statutes, pro- 
vides: “Only one rehearing shall be 
granted by the commission; but this 
shall not be construed to prevent any 
party from filing a new application or 
complaint.” Section 196.39, Statutes, 
authorizes the Commission to reopen 
any case following the issuance of an 
order therein for the taking of further 
evidence or for any other person or 
for any other reason “at any time, on 
its own motion or upon motion of an 
interested party.”’ 

[1] The supreme court of Wiscon- 
sin in Milwaukee v. Public Service 
Commission (1951) 259 Wis 30, 88 
PUR NS 475, 47 NW2d 298, has 
distinguished between reopening and 
rehearing. The court indicated that 
a reopening is for the purpose of 
enabling the Commission to consider 
matters not previously in the record, 
while a rehearing is for the purpose of 
directing attention to matters allegedly 
overlooked or mistakenly conceived 
in the original decision. Rehearing 


thus invites reconsideration of the rec- 
ord upon which the decision rested. 
[2] In this case where there was 
a reopening as well as rehearing, the 
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Commission considers rehearing prop- and there is no good cause for rehear- 
er with respect to the order issued after ing. 

such rehearing and reopening. It fol- 
lows that the Commission has juris- 
diction to entertain the instant appli- 
cation for rehearing. 

[3] All matters raised in the appli- 
cation for rehearing were fully consid- 
ered by the Commission prior to the 
issuance of the July 17, 1953, order, 


Conclusion of Law 


The Commission concludes : 

1. That its order of July 17, 1953, 
was reasonable and lawful. 

2. That it is empowered by § 
196.405, Statutes, to deny rehearing 
herein and that an appropriate order 
should issue. 





WISCONSIN PUBLIC SERVICE:-COMMISSION 


Re Interstate Power Company 
of Wisconsin 


CA-3151, 2-U-4017 
July 6, 1953 


PPLICATION by electric company for authority to connect its 
d \ system with an electric co-operative to purchase energy 
from the co-operative; approved. 


Intercorporate relations, § 1 — Electric company — Connection with co-operative. 
1. An electric company was permitted to connect its system with an electric 
co-operative where such connection would not impair the efficiency of the 
service, would not provide capacity unreasonably in excess of probable future 
requirements, and would not add to the cost of service, p. 63. 


Intercorporate relations, § 2— Purchase of energy from co-operative — Resulting 
savings. 

2. A contract for the purchase of energy by an electric company from an 

electric co-operative was approved where it appeared that the cost of energy 

from the co-operative would be less than the charge of the present supplier 

and that increased savings would result from the new source of power, p. 


63. 


Rates, § 302 — Automatic adjustment — Effect of taxes. 


3. A tax clause which provided for an automatic rate change on the basis 
of gross revenue, property, or income taxes, in a contract governing the 
purchase of energy by an electric company from an electric co-operative, 
was deemed unreasonable, p. 63. 


Rates, § 302 — Automatic adjustment — Taxes on electric sales. 
Statement that a tax clause providing for automatic rate changes to reflect 
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RE INTERSTATE POWER COMPANY OF WIS. 


a tax levied directly upon the generation, transmission, or sale of power by 
an electric co-operative to an electric utility would not be unreasonable, p. 


By the Commission: The Inter- 
state Power Company of Wisconsin, 
operating as an electric utility in 
Grant and Crawford counties in 
southwestern Wisconsin, on April 3, 
1953, filed an application with the 
Commission for authority under § 
196.49, Statutes, and general order 
2-—U-20 to connect its system with 
that of the Dairyland Power Co-oper- 
ative and to purchase energy from the 
co-operative. 


APPEARANCES: Carl Hummel, Vice 
President, E. A. Stewart, Rate Engi- 
neer, and Glen H. Bell, Attorney, for 
the Interstate Power Company; R. E. 
Purucker, engineering department, 
E. M. Downey, rates and research 
department, and R. G. Dudley, rates 
and research department, of the Com- 
mission Staff. 

The Commission finds the essen- 
tial evidentiary facts to be as follows: 

[1,2] The Interstate Power Com- 
pany of Wisconsin, an electric utility 
operating in Grant and Crawford 
counties, now purchases a large part 
of its energy requirements from an 
affiliate, Interstate Power Company of 
Delaware. The energy charge in the 
last block of the rate applicable to 
these purchases, after allowance for 
the fuel clause at present levels, is 1.12 
cents a kilowatt hour. The contract 
covering the sale of energy by Dairy- 
land to the applicant provides for a 
cost of energy during the first year of 
.573 cents a kilowatt hour, after al- 
lowance for the effect of the fuel 
clause at present levels. The rate is 


increased in 1954, 1955, and 1956 to 
an average of .832 cents a kilowatt 
hour, assuming the minimum deliver- 
ies of energy provided in the contract 
and no change in fuel costs or taxes. 
Should greater amounts of energy be 
taken this average would be reduced. 

The minimum saving to the appli- 
cant during 1953, based upon the 
above figures and assuming minimum 
deliveries of energy would be $12,308 
and that in 1954, 1955, and 1956 
would be $8,640. Increased savings 
would result if greater amounts of en- 
ergy were taken or if the maximum 
demand on the system of Interstate 
Power of Delaware could be reduced 
by reason of the new source of power. 

[3] The rate under which appli- 
cant purchases energy from Interstate 
Power Company of Delaware contains 
a fuel clause, and it is not probable 
that the savings shown above would 
be changed materially in the event of 
fluctuations in fuel prices. The tax 
clause contained in the contract be- 
tween the applicant and Dairyland, is 
of a type heretofore disapproved by 
the Commission. The Commission 
has no objection to a tax clause 
which provides for automatic rate 
changes to reflect a tax levied directly 
upon the generation, transmission, or 
sale of electric power. Gross revenue, 
property, or income taxes, however, 
should not be the basis for automatic 
rate changes. 

The Interstate Power Company 
will not be required to make any in- 
vestment in new facilities. 

The Commission finds: 
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1. That public convenience and ne- 
cessity require that Interstate Power 
Company of Wisconsin connect to the 
facilities of the Dairyland Power Co- 
operative. 

2. That the connection for the new 
source of power and the contractual 
arangement will not impair the effi- 
ciency of the service; will not provide 
capacity unreasonably in excess of 
probable future requirements ; and will 
not add to the cost of service without 
proportionately increasing the value 
or available quantity thereof. 

3. That the contract governing the 
purchase of energy by [Interstate 
Power Company of Wisconsin from 
Dairyland Power Co-operative is rea- 
sonable in all respects but one: name- 
ly, in the tax clause set forth in para- 
graph (2) (b) of the rate schedule 
embodied therein. 

4. That the tax clause set forth in 
paragraph (2) (b) of the rate sched- 
ule portion of the contract is unrea- 
sonable in so far as it permits auto- 
matic changes in the rate resulting 
from changes in gross revenue, prop- 
erty, or income taxes. 

The Commission concludes : 

1. That the aforesaid connection 


with the Dairyland Power Co-oper- 
ative meets with the requirements of 
§ 196.49, Statutes, and Commission 
general order 2—U-20. 

2. That an order and certificate 
should be issued in accordance with 
the above findings. 

It is therefore certified : 

That the Interstate Power Com- 
pany of Wisconsin as an electric pub- 
lic utility be and hereby is authorized 
to connect to the facilities of the 
Dairyland Power Co-operative at the 
point contemplated and purchase en- 
ergy, subject to the conditions that 
the connection be made within one 
year of the date hereof and the order 
below is complied with. 


ORDER 


The Commission therefore orders: 
1. That Interstate Power Company 
of Wisconsin report to this Commis- 


‘sion the date when the connection is 


made. 

2. That the contract be revised to 
either: (1) eliminate the tax clause 
in the rate schedule of the purchase 
contract; or (2) provide for a tax 
clause consistent with the findings 
herein. 
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Atlantic City Electric 
Steps Up Expansion 


J genni Crry Erecrric Company whicl: is 
experiencing the biggest year in its history, 
has ine ee its construction program, act ‘ord 
ing -o B. England, president. 
i ty mi and 1954 the company will spend 
000 on new plant and construction. A 
7200000 budget was prev iously planned. This 
will te the largest two years’ construction pro- 
cram in the company’s history and will almost 
equa? the expenditures for the first 40 years 
of the firm which totaled approximately S4 


milion, 


Predicts $5 Billion Annual 
Air Conditioner Sales 


TO rag the next five years, according to 
the American Institute of Management, 
New York, more than two million homes in the 
United States will be fully air conditioned, as 
compared with only 100,000 today. By 1963, the 
industry’s annual sales—including industrial and 
commercial installations—will exceed $5 billion 
In an appraisal of the industry, recently dis 
tributed to the organization’s 12,000 members, 
the institute predicts that sales of vear ’round 
residential air conditioning systems will total 
120,000 in 1954: 240,000 in 1955; 360,000 in 
1956: 540,000 in 1957: and 700,000 in 1958. 
“Within ten vears,” the report advises, “the 
non-air conditioned home will be obsolete, at 
least i: most parts of the country. Year ’round 
air conditioning will be standard equipment in 
practically all new homes and there will also 
he a very large number of existing residences 
in which similar equipment will be installed, 
or cooling units added to the heating plants.” 
The potential market for central system 
equipment for industrial, commercial and busi- 
ness structures is equally enormous, the report 
points out. Sales of such equipment, the authors 
say, will increase from $600 million in 1953 to 
$2 billion in 1959. 
Copies of the report may be obtained from 
the “nstitute, whose headquarters are at 125 
Eas? 38th street, New York 16, New York 





“Underwater Giant” 
Film Released 
Oxon1tTEe Comp. ‘ANY has released a new 


to color film, “Underwater Giant,” a 
vivid and technically complete history of the 
manufacture and laying of a three-quarters of 
a million pound, world record submarine power 


Industrial Progress 


A digest of information on new construction by pri- 

vately managed utilities; similar information relating 

to government owned utilities ; mews concerning prod- 

ucts, supplies and services offered by manufacturers ; 
also notices of changes in personnel. 





reveals the 
effort that 
rubber 
that now crosses 
required 1,400 


cable, The 20-minute lomm picture 
extensive design and construction 
went into the 74-mile long high voltage, 
insulated underwater “giant” 
Puget Sound. The huge cable 
miles of copper wire and 18 tons-—-half 
loud--of rubber. 

The film documents the history of the cable 
from the time it was designed until the final 
foot was submerged. Shots of the manufactur 
ing operation show how the cable was assem 
bled and tested and how the unusual handling 
problems created by its size were solved in the 
factories. The single shipping length required 





aocar 


nit freight curs, 

The last half of the film pictures, step In 
step, the carefully planned and executed proce 
dures which enabled the installation crews to 
lay the cable across Puget Sound from a sp. 
cial cable-laying barge in record time. 

Viewing sak can be arranged by writing 
ihe Motion Pic ture Department, The Okonite 
( ampany, 101 Canal street, Passaic, N. 1. spe 
ctiving a choi 


oie O1 dat es 


Lighting Glassware Handbook 
Issued by Corning Glass Works 


A 24-r\ce book, “Architects and Engincers 
Handbook of Lighting Glassware,” has 


just been published by Corning Glass Works, 
Corning, New York, and is available upon re 
quest to ail who are interested in commercial 
lighting. 

The basic types ot vlassware are 
designed for 
in the 


lighting 
cor npletely desc ribed, both 
1 


those 
fixtures and those 
t lighting field. 
nendations for the most effective use 
types in producing desired levels of 
illumination and qualities of light with respect 
to brightness and color are included, as are sug 
gestions for the integration of lighting equip 
ment into the architectural theme of the build 
ing 

\ttention is also given to simplitied methods 
of estimating lighting intensities, which allow 


(Continued on page 26) 
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METER SEALER — WIRE SNIPPER 


@ Combination sealer and saipper 
with powerful leverage. Sturdy i 
stecl, yet light weight. Complete 
with flat lettered dies — $6, 
(Slotted or recessed dies — 
75¢ additional.) 

Write for FREE Catalog. 


Mention the FortniGuriy—I¢ identifies your inquiry 


25 OCT. 22, 











A. C. GISSON CO., INC. surrato's. N.Y. 
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a rapid preliminary survey of any installation 


probler 
Cochrane Issues Catalog on 
Solid Contact Reactor 


NeW 24-page Bulletin on its Solids Contact 


4 Reactor for elarifvineg al d or lime softer 
We of water has been published by the Cochrane 
Corporation, 17th St. below Allegheny avenue, 
Philadelphia 32, Pennsvivant 

This cealaloy defines ti nutter advantages 


the Sohds Contact principle. vives the eight 
hasi requirements for sound Solids Contact 
Reactor des wl and shows how these features 
ire incorporated by Cochrane. It illustrates the 
basic reactor types that can be suppled—round 
7 itator, and 


rectangular units with horizontal sh: agitator 





r square units with vertical shaft 


Reactors can bet ade of conerete, steel or wood 
combinations of these materials. Chemical 

feed and auxiliary equipment also are described 
Copics of this publication, No. 5001-A, are 
og if 


iV 








WANTED: Accountant experienced in public 
utility regulatory and rate accounting. Salary 
up to $6,000 depending upon experience and 
ability. Write for application form. Florida 
Railroad and Public Utilities Commission, 
Lock Drawer 810, Tallahassee, Florida. 











Niagara Mohawk Places 
100,000 KW Unit in Service 


N' AGARA MoHAWK POWER CORPORATION re- 
cently placed in service a 100,000-kilowatt 
addition to its Albany, New York, steam-elec- 
tric generating plant. This one ts the third gen- 
erating unit in the station, and a fourth, sow 
under cor struction \. will LO INTO Oper tion next 
vear. When completed the Albany unit will have 

total capacity of nearly 400,000 kilowatts and 

I} be the largest electric generating plant in 


sie New York 


Carco Steel Light 
Pole Catalog 
» pic CAR AND FouNpRY CoMpany of Ken- 


ton, Washington, has just released a 14-page 


catalog on Carco steel light poles. This catalog 





contains complete specifications of the standard 
anchor base and transformer base poles and 
brackets, as well as details on their important 
exclusive features. Cutaway and exploded views 
vive a comprehensive picture of component 
parts together with erection data for the pur- 
chasing agent, architect, engineer or insta la 
tion crew. 

The catalog provides a detailed description 
of how mounting heights and bracket lengths 
may be varied to fit the individual requirements 
of the purchaser, with additional information 


(Continued on page 28) 





























Rabbits out of the 


May we stage it for you? C 


NEW YORK (6): 
CHICAGO (5): 


Specialized serv 
documents relat 





stockholder and public relations 


|_| 


thin air. A gold watch out of an orange. And, 
according to many Lincoln customers, the “impossible” 

things we accomplish in producing their toughest 
work on schedule. They find it a highly enjoyable show. 


L i Ad Cc fe | L fe financial printers 


corporate finance and 


en ne ee 


hat. The ace of spades out of 


all or write 


130 Cedar Street * WOrth 4-3760 
732 Sherman Street * WAbash 2-400! 
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A TESTED, PROVEN TRAINING COURSE FOR 








UTILITY EMPLOYEES! 





Here is a ten-session practical course in 
electricity to meet the need of all non-tech- 
nical utility employees to understand their 
company’s operations, to learn the meaning 
of the words they use and have the personal 
satisfaction of better representing the place 
in which they work. It is prepared in 
down-to-earth language by qualified utility 
engineers to answer this definite need for 
better informed employees. If you feel your 
non-technical employees are the exception, 
try asking four or five of them to define 
the Kilowatt hour in language that your 
non-technical customers would understand. 


This instructor-type course further offers a 
soung groundwork for the employee who 
wishes to take more advanced training to 
qualify for special work. In the words of 
Mr. Clyde Hussey, Training Director for 
Arkansas Power & Light, “This is by far 
the best training course we have ever 
used.” \t is completely adaptable to each 
individual company’s needs. A teacher's 
manual outlines for the instructor the pre- 
sentation of each unit and offers suggestions 
for simple demonstrations and visual aids. 
Instructors themselves get a new experience 
im teaching which is a vital part of good 
supervisory training. 





Several leading utilities are now making 
this course available to their employees on 
a voluntary basis. Many old-timers, new- 
comers, men and women, employees from 
all departments for the first time get to 
understand the Kilowatt hour as a measure 
of progress. This one commodity from 
which many of these employees earn their 
living takes on a new meaning. Regardless 
of the employee’s job, he recognizes it is 
not an isolated function but an essential 
part of the whole cooperative effort. Based 
on the experience of those having used this 
training, the course is a proven means in 
meeting a real need. 


FREE 30-DAY EXAMINATION 


Delmar Publishers, Inc. 
Albany 1, New York 

Please send at once................ —" copies of 
Simplified Electricity for Utility Workers. We 
wish to examine this course for possible use by 
our company. [J Include Teacher’s Manual. 


Name 
Position 
Firm 

Address 


Zone i cccterectichiabetes 


City 
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mn feeder arms, festoon outlets, hand holes and 
ther n odifications and accessories, Complete 


* pe spar are given on the galvanized steel 


light pole i has been pionec red by Carcon 
Free aon s of the Carco catalog are aviil 
ble from the manufacturer 


Grinnell Installs Pyrene 
Air Foam Systems 
re extinguishing systems designed 


A foum fire 
4 and manufactured by the Pvrene Manu 
facturing Company, Newark, N. J., are now 
Vfered for sale and installation through the 
ationwide organization of the Grinnell Com 
pany, Inc.. Providence. Rhode [slat id. 

The non-exclusive arrangement with Grinnell 
loes not alter the sale of Pyrene air foar 
systems, m obile and portable equipment through 
Py rene’s own district offices and air foam job 
vers. It does however bring the world’s largest 
ganization for the installation of sprinkler 
systems as well as all types of piping work to- 
zether with the makers of the most complete 
tine of air foam equipment availahle. 


New Kavylo Literature 
tm VS-CORNING FIBERGLAS CORPORATION has 
published a brochure describing Kavle heat 
nsulation whicl the company distributes 
The Tru hlicati 
tharacteristics o Kay lo piy i? 


11 sical 


on contains a -_— g of p! 
i lation and 








Kavlo heat insulating blocks; weir 1 applica 
ions, K factors, s dard sizes, thicknesses arid 
forms, recommended *knesses and insulatio 
Hliciercies. In eight the publication tn 
ludes 12 photographs, three eraphs end 
harts 

Kavilo products, rnade ot a chemical com 
pound of lime and sil ica, are e€ ffective up te 
i120 degrees Fahrenheit. C opie sof the publica 


checines hy writing to Owens 
Toledo 1, Oia 


ion may he 
“arning Fiberglas Corporation, 


Nordberg Appointment 


—- of H. J. Feichtrnann, Nor 
berg sales engineer as district rnanager 
Heavy Machinery Division, North Central Ter 
“itory, has heen announced by R. W. Bayerlein 
ice president, Heavy Machinery Division, 
Nordberg Manufacturing Company, Milwan 
vaukee, Wisconsin. : 

Mr. Feichtmann succeeds Mr. F.C. Brooks, 
ormer district manager now retired, and will 
~erve Nordbe ‘rg customers in Northwestern 
\Visconsin, Minnesota, the Dakotas, Wyoming, 
nd Eastern Montana. He will presently work 
ut of the home office in Milwaukee, Wisconsin 








COLLEGE GRADUATE with engineering degree, 
under 40. Experience required in electric utility 
rate analysis, cost of service studies. processing 
applications before regulatory commissions. Must 
possess capabilities for advancement to executive 
position. Southern California location. Include 
picture with letter giving detailed qualifications. 
Box No. 10, Public Utilities Fortnightly, 309 
Munsey Bldg., Washington 4, D. C. 








Direct Line Telephones 
For Executives 
H” executives can improve their own eth 
ciency through direct inter-office com- 
munication is described in the 4-page, illus 
trated booklet. “Th Executive Direct-Line 
Telephone.” 

The booklet explains how executives can 
reach key with a flip of the switch, 
assuring more direct control and speed, Copies 
sup plied on request to the manufacturer: Au 
tomatic Electric Compatr w, 1033 W. Van Buren 


Tlinwis 


employees 


street, Chicago 7. 


R & S Appoints [. G. Campbell 
Manager. Statistical Service 
& Statisticar Corporation, New 
nnounces the appointment of 7.¢ 
anager of all Statistical Sery 
he United States. R & S mam. 
offices in New York, Boston, 
Detroit Montreal and Toronto, 


FECORDING 
\ ork, 
Campbell as n 
ice offices in 
ti “ins < aaa, te 
Chicago, 
Car nak L. 

Prior to joining R & S, Mr. Campbell had 
extensive experience in the development and 
publicizing of new, punched card accounting 
methods and systems. 





STATEMENT OF THE OWNERSHIP, MANAGE 
MENT, AND CIRCULATION REQUIRED BY THE 
ACT OF CONGRESS OF AUGUST 24, 
ae NDED BY THE ACTS OF MARCH 3, 1 
ULY 2, 1946 (39 U. S. C. 233) of Public Utilities 
Fostatghtis published fortnightly at Baltimore, 
Maryland for October 22, 1953, 
‘lt. The names and addresses of the publisher, editor. 
managing editor, and business managers are: 
Publisher: Public Utilities Reports, Inc., Washing 
ton, oe 
Editor: 
Mi pooains 
D. 


Elisworti Nichols, \W ashington, a < 
editor trancis X. Welch, Washington 


ranager: A. S. Hills, Washington, D. C 
2. The owner is: (If owned by a corporation, its 
name and address must be stated and also immedl- 
ately thereunder the names and addresses of stock- 
1olders owning or holding 1 per cent or more of total 
amount of stock. If not owned by a corporation, the 
names and addresses of the individual owners must 
be given. If owned by a partnership or other unin- 
corporated firm, its name and address, as well as 
that of each individual member, must be given.) 
Public Utilities Reports, Inc., Ww ——" . ae 

Owen D. Young, New York, N. Y.; George H. Blake, 

Newark, N. J.; William J, Hagenah, Glencoe, Ii. 

Stuart M. Crocker, New York, N. George H 
Cilfford, New York, N. Y. 

3. The known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or more 
of total amount of bonds, mortgages, or other se- 
curities are: None. 

1. Paragraphs 2 and 3 include, in cases where the 
stockholder or securiiy holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor- 
poration for whom such trustee is acting; also the 
statements in the two paragraphs show the affiant’s 
full knowledge and belief as to the circumstances 
and conditions under which stockholders and security 

holders who do not ap upon the ks of the 
company as trustees, hold stock and securities In ® 
capacity other than that of a bona fide owner. 


PUBLIC UTILITIES R ~ 5 Be INC. 

A. S. Hills, Business Manager 

Sworn to and subscribed before me this 12th day of 
October, 1953. 


mastine ess u 


Josephine A. Olker 
otary Public 
(My commission expires August 31, 1955) 
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This 16-Foot Butterfly Valve Illus- 
trates the type of work which New- 
port News takes in stride. Newport 
News built 3 such valves, each 
weighing 446,000 Ibs., for the Ross 
Power Plant, Skagit Project, De- 
partment of Light, City of Seattle, 
Washington. Designed for a water 
flow of 3,620 cu. ft. per sec., and a 
hydrostatic pressure of 290 psi., 
these valves were shop tested by 
Newport News at 450 psi. They are 
hydraulically operated with oil at 
1,500 psi. pressure. Shop tests assure 
speedy, trouble-free assembly of 
Newport News built equipment, on 
the site. 


The TEST of a TITAN 


Here is one of the largest high head butterfly valves 
ever built, undergoing a shop test at Newport News. 
If you had an opportunity to follow this unit from start 
to finish, you would see first hand how Newport News 
produces massive equipment economically. For econo- 
my is a basic advantage that results from Newport 
News’ high integration of skill and production facilities. 

















NEWPORT 
NEWS 


SHIPBUILDING AND 
DRY DOCK COMPANY 
Newport News, Virginia 


Large engineering and technical staffs, operating a 
plant comprising acres of brass, iron and steel foun- 
dries, five huge machine shops and other extensive fab- 
ricating facilities, have made Newport News one of the 
world’s largest producers of hydraulic turbines, valves, 
gates, penstocks and other essential equipment .. . 
both standard and special in design. 





* Let us bid on your equipment. Write us today for 
your copy of “Water Power Equipment.” 
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You can see some of the many advantages 
Kinnear Rolling Doors bring to all types 
of service openings in this warehouse in- 
stallation. 

Coiling compactly above the lintel, Kin- 
near Rolling Doors never get in the way 
of the overhead conveyor. And since they 
need no wall space for either storage or 
operation, posts, walls, windows or other 
doors can be placed flush with the door 
jambs on both sides of the opening. 
These and other space-saving conveniences 
are in addition to the long-wearing rug- 
gedness, fire resistance, and protection of 
Kinnear’s interlocking steel-slat curtain. 
Their coiling action is also ideal for motor- 
ized, push-button control. 


KINNEAR 


Saving Ways in Doorways 








Another Installation 
Dramatizing the 
Aduantages of 


KINNEAR 
STEEL 
ROLLING 
DOORS 


Kinnear Steel Rolling Doors are built to 
fit openings of any size, in any building, 
old or new. Write today for full informa- 
tion. 





The Kinnear Manufacturing Co. 


Factories: 
2060-80 Fields Avenue, Columbus 16, Ohio 
1742 Yosemite Ave., San Francisco 24, Calif. 
Offices and Agents in All Principal Cities 
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Mountain States Telephone & Telegraph Co. 


, SAVES TIME—CUTS COST 


witt White 3000 


TAILORED right to the job, the White 3000 has functional 
advantages that cannot be matched... that mean time sav- 
ings and cost reductions first day in service. 

















In specialized line construction service, its exclusive 
design pays off for Mountain States Telephohe & Telegraph 
Co., which has been operating Whites for 40 years. 








‘ASTER MANEUVERING Faster maneuvering, driving ease, safety and visibility 
ysier, faster turning in streets andtight all are definite advantages. And the power-lift cab saves 


seas because of 10974 inch wheelbase of inspection and maintenance time. 
bis Model 3020 line construction work. 


In every way, you'll find the White 3000 is today’s way 
to efficient, economical truck transportation. 


See your White Representative for facts. 


THE WHITE MOTOR COMPANY 
Cleveland 1, Ohio 












XTRA CREW SPACE 


Three-man crew compartment with over- 


illength shorter than conventional line FOR MORE THAN 5O YEARS THE GREATEST NAME IN TRUCKS 
tucks. 60 inch CA dimension, shorter 
vheelbase make it possible. 
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dont approach 
your business problems 
short-handed 















Today, when new and challenging business 
problems must be met quickly, EBAsco’s help 
_— is available to you as required. You don’t add 
to your permanent payroll. Nor do you disturb 
normal company relationships. ) 
Whether your company is large or small, you 
can get practical and immediate help from the 
experience and knowledge that EBAsco engi- 
neers, constructors and business consultants 
place at your disposal. 

For nearly half a century they have applied 
this specialized knowledge to the efficient and 
economical solution of those business problems 
outside everyday operations. They have built 
up a background of solid experience in virtually 
every phase of the public utilities industry. 
For instance, they have developed industrial relations programs, made corporate 
financing arrangements, established materials handling systems, created budget 
control procedures and designed, built and modernized plants. EBasco specialists 
have successfully solved each of these problems and many more for business, large 
and small, throughout the world. 

For specific information send for your copy of our descriptive booklet ‘“The Inside 
Story of Outside Help.’”’ Address: Ebasco Services Inc., Dept. W, Two Rector Street, 
New York 6, N. Y. 


EBASCO SERVICES 


a COMER, INCORPORATED | 


%e, New York + Chicago + Washington, D.C. 
‘(iism: M4 Appraisal - Budget - Business Studies - Consulting Engineering - Design & Construction - Financial | 
industrial Relations - Inspection & Expediting - Insurance & Pensions - Office Modernization ; 

Purchasing - Rates & Pricing - Research - Sales & Marketing - Systems & Methods - Taxes - Traffic 1 7 
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Aerial view of the new 


Walter C, Beckjord Station. 





CINCINNATI GAS & ELECTRIC COMPANY— another user of dependable 


Installation showing two 
60-cell Exide-Manchex 


control batteries. 





Exide -Manchex 5 ATTERIES 


Still another forward step in electrical 
progress! The new Walter C. Beckjord 
Station, located on the Ohio River, 18 
miles upstream from Cincinnati, was 
designed for an ultimate capacity of 
1,000,000 KW. Exide-Manchex batteries 
furnish the 129-volt control voltage neces- 
sary for operating the 2300 and 440 volt 
auxiliary circuit breakers and auxiliary 
equipment used in the plant, as well as the 
132 kv circuit breakers in the switchyard. 
The Exide-Manchex control batteries also 
furnish power potential for alarms, relays, 
emergency lighting, and miscella- 
neous requirements. 


Exide-Manchex batteries offer better service 
. .. longer life for these reasons: 

POSITIVE OPERATION: Dependable perform- 
ance at ample voltage with no switchgear 
failures. 

INSTANTANEOUS POWER: High rates forswitch- 
gear operation with adequate reserve power 
for all other control circuits and for emer- 
gency lighting. 

LOW OPERATING COST: Extremely low inter- 
nal resistance. 

LOW MAINTENANCE COSTS: Water required 
about twice a year. No change of chemical 
solution during life of battery. 

LOW DEPRECIATION: Sturdy, long-life 
construction. 

GREATER CAPACITY in a given amount of 
space avoids overcrowding. 


Various sizes and types of Exide Batteries are available in plastic containers. 
Exide-Manchex is your best battery buy for all control and substation services 
1888... DEPENDABLE BATTERIES FOR 65 YEARS... 1953 


THE ELECTRIC STORAGE BATTERY CO., Philadelphia 2 » Exide Batteries of Canada, Limited, Toronto 
“EXIDE" and “MANCHEX" Reg. T.M. U.S. Pat. Of. 
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DELEA-STAR 


builds a 









FT 
Clamp Type Connector 





Tu 
High Compression Connector 


throughout the industry. 


cs 
Straight 
Cennector 


periods of time. 


DELTA-STAR ELECTRIC DIVISION 





COMPLETE LINE of 
POWER CONNECTORS 


Whatever your requirements there is 
a Delta-Star connector designed specif- 
ically to do the job. Never is there any 
necessity of adapting a connector to 
your particular application; there is 
available at Delta-Star the exact con- 
nector you require in clamp or solder 
type with all the characteristics that 
have won such general acceptance 


Delta-Star clamp type con- 
nectors incorporate the three 
essential requirements of positive 
electrical and mechanical connec- 
tion, ease of installation, and 
continuity of service over long 

















——_—a~ 


H. K. PORTER COMPANY, INC. 
2437 FULTON STREET, CHICAGO 12, ILLINOIS 


DISTRICT OFFICES IN PRINCIPAL CITIES nee aw 
co 
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NEW, 


Power-Packed 








NEW U-1091 natural gos power unit de- 
velops 187 net h.p. ot 1400 rated r.p.m.; 
200 net h.p. at 1600 max. r.p.m.; maximum 
torque, 820 Ibs. ft. @ 800 r.p.m. 





a 
NEW U-450—102 net horsepower at 
1800 rated r.p.m.; 110 @ 2200 r.p.m.; 
maximum torque, 324 Ibs. ft. @ 1200 r.p.m. 





NEW U-269—62 net horsepower at 1800 
rated r.p.m.;72 @ 2400 r.p.m.; maximum 
torque, 191 Ibs. ft. @ 1200 r.p.m. 


Seven new six-cylinder, carbureted, valve-in-head 
engines have been added to the International line, 
which now includes 18 models—diesel, gasoline or gas— 
ranging from 16.5 to 200 net horsepower: 

These new models are the result of more than 45 years 
of IH engineering and manufacturing experience build- 
ing a complete line of heavy duty engines for tractors, 
trucks, construction and oil field equipment and in- 
dividual power unit applications. 

These new units have the durability, flexibility and 
economy to meet your requirements for lower cost per- 


POWER THAT PAYS 





NEW vu-406—91 net horsepower at 1800 
rated r.p.m.; 98 @ 2200 r.p.m.; maximum 
torque, 279 Ibs. ft. @ 1200 r.p.m. 





NEW U-240—55 net horsepower at 1800 
rated r.p.m.; 64 @ 2400 r.p.m.; maximum 
torque, 168 Ibs. ft. @ 1200 r.p.m. 


AWD READY T0 60 f 





NEW U-372—83 net horsepower at 1800 
rated r.p.m.; 91.5 @ 2200 r.p.m.; maximum 
torque, 263 Ibs. ft. @ 1200 r.p.m. 





VAM TAAL DG. 





NEW vU-220—50.5 net horsepower ot 
1800 rated r.p.m; 62 @ 2400 r.p.m.; maxi- 
mum torque, 151 Ibs. ft. @ 1200 r.p.m. 


IH Announces Seven New International Engines 


formance. The unmatched network of IH district offices, 
parts depots, distributors and dealers puts complete 
service facilities practically at your door. 


If you are an individual user of engines, it will pay 
you to see your nearest International Industrial Dis- 
tributor or Power Unit Dealer for more complete in- 
formation. If you are a manufacturer, your nearest 
IH district office will be glad to help you engineer these 
engines into the equipment you are building. 


INTERNATIONAL HARVESTER COMPANY, CHICAGO 1, ILL. 


INTERNATIONAL 
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Here is . 
concise, practical data on 


steam power 


generating equipment 


and its integration in 
the efficient plant 
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Just Out—4th Edition 


STEAM 
POWER 
STATIONS 


By GUSTAV A. GAFFERT 


Mechanical Engineer and Partner 


Sargent and Lundy, Chicago 


627 pages, 6 x 9, 432 figures, 43 tables, 


$8.00 


Here is an unusually comprehensive discussion of steam 


power plant machinery from the stand 
of the various types of equipment, their 
acteristics, economics, and integration in 


int of construction 
rformance char- 
ec complete lant. 


The book provides engineering data on the design of this 
equipment, a knowledge of the economics of the efficient plant, 
and considerable information that will be of value in problems 
of the selection of equipment suitable for various purposes 


The author says in the Preface: “The treatment 
begins with fundamentals and develops in a way that 
allows the practical man as well as the student to 
expand his knowledge progressively through the 


more difficult subjects to 
gration of all machinery.” 


the goal—complete inte- 


Retaining the same general plan and organization which con- 


tributed so to the success of the previous editions, the present 
edition of this practical book follows an especially compre- 


hensive approach in dealing with power plant machinery. 





See what help you can get from 
these features of the Fourth Edition 


® includes steam and heat rates for pre- 
ferred standard steam turbines of 11,500, 
15,000, 20,000, 30,000, 40,000, 60,000, 
and 90,000 kw capacities 


@ there is latest data on cyclone firing, 
pressurized furnaces, axial flow fans, and 
extraction cycle technique—material us- 
ually available only through the consult- 
ing engineer 

@ the chapter on station design has been 
revised with more emphasis on central- 
ized control and outdoor stations 


@ includes a more complete discussion 
of cooling towers and modern reheat 
cycles, and an up-to-date discussion of 
the practical application of the mercury 
cycle 








After outlining the equipment of a power plant, the book 


shows how each piece of apparatus or equipment is con- 
structed, then presents its performance characteristics, and 
finally discusses economic and other factors of its integration 
with other major and minor machinery. A glance at the 
chapter headings will indicate how thoroughly the book covers 
the various elements of the steam power generating plant. 
CONTENTS: 

1. Introduction 14. Superheaters and 
2. Equipment of a Power Reheaters 

Station — 15. Fuel-burning ipment 
3. Steam Engines 16. Ductwork and Piping 
4. Steam Turbines 17. Draft System 
> a Transfer 18. Coal and Ash Handling 

- lensers 19. Pumpin i 
7 Regine Manes and 3, Senin 
vaporators 
8. Feed-water Treatment a. Rage Suave and Plant 
9. Fuels and Combustion Selecti f M 
10. Steam-generating Units 22 Selection of Prime Mov- 
11. High-pressure an ers and Steam-generat- 
inary-cycle Boilers ing Equipment 

12. Dust Collectors 23. Cycle Arrangement 
13. Economizers and Air 24. Binary Vapor Cycles 

Heaters : 25. Station Design 


Pusxiic Utiuitirs FortNIGHTLY 
Wasuinoaton 4, D. C. 


Munsey BvuILpDING 


Poe nor 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants, and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design, and construction. 








Tue American Aprpraisat Company 


ORIGINAL COST STUDIES @ VALUATIONS @ REPORTS 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








CONSULTING ENGINEERS 
Electricity, Natural Gas and Water Utilities 
Production, Transmission, Distribution 
Reports, Design, Supervision of Construction 
Investigations, Valuation and Rates 
4706 BROADWAY, KANSAS CITY 2, MISSOURI (SINCE 1915) 








BODDY, BENJAMIN AND WOODHOUSE, INC. 


CONSULTING ENGINEERS 
JAMES W. PARKER, SENIOR CONSULTANT 


Power Plant Design, Specification, and Construction Supervision 
Economic and Thermodynamic Studies, Technical Services and Reports 


28 WEST ADAMS AVENUE DETROIT 26, MICHIGAN 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


DESIGN, CONSTRUCTION, INVESTIGATIONS, REPORTS, APPRAISALS AND MANAGEMENT 








$F ford, Bacon & Davis 
BED) varvavons Engineers Peres" 


NEW YORK @ CHICAGO @ LOS ANGELES 











(Professional Directory Continued on Next Page) 
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PROFESSIONAL DIRECTORY (continued) 





FOSTER ASSOCIATES 
CONSULTANTS TO PUBLIC UTILITIES AND COMMON CARRIERS 


FAIR RETURN RATE CASES MARKET ANALYSES 
RATE DESIGN COST ANALYSES FINANCIAL ANALYSES 





68 CHESTNUT STREET, RIDGEWOOD, N. J. 








GIBBS & HILL Ineo. 


CONSULTING ENGINEERS 
DESIGNERS - CONSTRUCTORS 
NEW YORK — LOS ANGELES 
INDIANAPOLIS — SAN ANTONTO 











GILBERT ASSOCIATES, INC. 
GA ENGINEERS ° CONSULTANTS ° CONSTRUCTORS 


READING, PA. 


® WASHINGTON © ROME 
FOUNDED 1906 © PHILADELPHIA @ MANILA 
© NEW YORK @ MEDELLIN 








W. C. GILMAN & COMPANY 
CONSULTING ENGINEERS 


Valuations — Depreciation Studies — Rate of Return 
Investigations and Reports for Financing 
Transit and Traffic Surveys — Fare Studies 
55 Liberty Street New York 5 








JAY SAMUEL HARTT 


CONSULTING ENGINEER 
327 Seuth LaSaile Street . CHICAGO * Telephone HArrison 7-8893 


Consultant to Public Utilities: Valuations; Rate of Return Studies; Reports for 
Financing; Other Problems of Management, Engineering and Finance. 














CYRUS G. HILL, ENGINEERS 


Public Utility Properties 
Valuation and Operating Reports 
Plans — Design — Construction — Rate Cases 


231 So. LaSalle Street Chicago, Illinois 











GUSTAV HIRSCH ORGANIZATION, INC: 


1347 West 5th Ave., Columbus (12) Ohio 
Telephone Kingswood 0611 


Consulting and Supervisory Engineers and Contractors 
Construction and Operation of Utility Enterprises 








Mention the FortNIGHTLY—It identifies your inquiry 











1953 





October 22, 1953 Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY (continued) 





HOOSIER ENGINEERING COMPANY 


Erectors of Transmission Lines 


1384 HOLLY AVENUE ° COLUMBUS, OHIO 











JENSEN, BOWEN & FARRELL 
ENGINEERS 
ANN ARBOR, MICHIGAN 
APPRAISALS—INVESTIGATIONS—DEPRECIATION STUDIES— 


for Rate Cases, Security Issues, Regulatory and Accounting Requirements 
ORIGINAL COST AND CONTINUING PROPERTY RECORD 
DETERMINATION 








She Ku ljian loyoradion 


ENGINEERS ° CONSTRUCTORS 


POWER PLANT SPECIALISTS 


DESIGN e CONSTRUCTION ¢ MANAGEMENT 
SURVEYS « INVESTIGATIONS e¢ REPORTS 


1200 N. BROAD ST., PHILADELPHIA 21, PA. 








William S. Leffler, Engineers Associated 
NOROTON, CONNECTICUT 


_ Utility Management Consultants Specializing in REGULATORY 
Eine COST ANALYSIS wmasiens 
for past 35 years 


Send for brochure: ‘‘The Value of Cost Analysis te Management" 











a a 7 


N. A. LOUGEE & COMPANY 
Engineers and Consultants 


REPORTS—APPRAISALS—DEPRECIATION STUDIES 
RATE CASES—BUSINESS AND ECONOMIC STUDIES 














120 Broadway New York 
RATES TAXES 
ll MIDDLE WEST i. 
BUDGETING SERVICE ADVERTISING 
PERSONNEL co ACCOUNTING 
ENGINEERING e SALES PROMOTION 
STOCK TRANSFER 20 N. WACKER DRIVE, CHICAGO PUBLIC RELATIONS 








(Professional Directory Continued on Next Page) 





Public Utilities Fortnightly October 22 


ening 





1954 





PROFESSIONAL DIRECTORY (continued) 





Pioneer Service aaa Co. 


CONSULTING, DESIGNING AND 


OPERATING ENGINEERS 
PURCHASING 


SPECIALISTS IN 
ACCOUNTING, FINANCING, RATES 
INSURANCE AND DEPRECIATION 





431 SOUTH LA SALLE STREET. CHICAGO 4, ILLINOIS 








(Ne RUST ENGINEERING CO. 


PITTSBURGH 19, PA.* BIRMINGHAM 3, ALA. 
Offices in Principle U.S. and Canadian Cities 
Power Plant Design and Construction 
Boiler Settings © Chimneys ® Equipment Erection 
Also sliding form work, refractory brick-work and insulation, soil compaction, other specialties. 











SANDERSON & PORTER 
ENGINEERS 


AND 
CONSTRUCTORS 





S&P 











Sargent & Lundy 
ENGINEERS 


Steam and Electric Plants 
Ustilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 3, Ill. 








The J. G. WHITE ENGINEERING CORPORATION 
Design—Construction—Reports—Appraisals 
Consulting Engineering 
80 BROAD STREET NEW YORK 4, N. Y. 








Whitman, Requardt and Associates 


Publishers of the 35-year-old 
DESIGN — CONSTRUCTION HANDY-WHITMAN INDEX 


REPORTS — VALUATIONS Qtiatin Hak teat 


Including Hydro-Electric Properties 





1304 ST. PAUL STREET 





BALTIMORE 2, MARYLAND 
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PROFESSIONAL DIRECTORY (concluded) 





ALBRIGHT & FRIEL INC. 


Consulting Engineers 
Water, and Industrial Wastes Problems 
Airfields, Refuse Incinerators, Dams 
Power raat Flood Control 
ndustrial Buildings 
City pueninge “Tee ppraisals and Rates 


121 SOUTH BROAD ST. PHILADELPHIA 7 


LARAMORE AND DOUGLASS, INC. 


CONSULTING ENGINEERS 


POWER PLANTS 
TRANSMISSION DISTRIBUTION 
DESIGN—REPORTS—APPRAISALS—RATES 


79 East Adams Street Chicago 8, Illinois 

















EARL L. CARTER 


Consulting Engineer 
REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 

Public tee | Valuations, _—— and 


mal Cost Stud 
910 Electric Building = Ind. 





LUCAS & LUICK 
ENGINEERS 


DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSaig St., CHicaco 








ENGINEERS, CONSTRUCTION AND 
MAINTENANCE CONTRACTORS 
for the GAS INDUSTRY 


CONSOLIDATED 
GAS anb SERVICE CO. 
327 Se. LaSalle St., Chicago 4, lil 





LUTZ & MAY 


Consulting Engineers 


STEAM, GAS & DIESEL POWER STATIONS 
PUMPING PLANTS—ELECTRIC SYSTEMS 
REPORTS—DESIGN—APPRAISALS 


1009 Baltimore Kansas City 6, Mo. 














GANNETT FLEMING CORDDRY AND CARPENTER, INC. 
ENGINEERS 


HARRISBURG, PENNSYLVANIA 


Reports—A 





Original Cost and Depreciation Studies 
Rate Analyses—Iinsurance Surveys 


A. S. SCHULMAN ELEctric Co. 
Electrical Contracting Engineers 


TRANSMISSION LINES—UNDERGROUND DistTRI- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


CHICAGO Los ANGELES 








FRANCIS S. HABERLY 


CONSULTING BNGINEER 


Valuations — Depreciation 
Investigations and Reports 


122 SoutH MICHIGAN AVENUB, CHICAGO 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 











JACKSON & MORELAND 


ENGINEERS AND CONSULTANTS 





DESIGN AND SUPERVISION OF CONSTRUCTION 
REPORTS — EXAMINATIONS — APPRAISALS 
MACHINE DESIGN — TECHNICAL PUBLICATIONS 


BOSTON NEW YORK 








Representation in this Professional Directory 
may be obtained at very reasonble rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 


309 Munsey Building 
Washington 4, D. C. 
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L-N CUSTOM-ENGINEERED 
ELECTRICAL EQUIPMENT 


Dr 

















Alternator DC Generators 
Systems 
Se 
7 Cranking 
Regulators Motors 
— 
j mall Motors Switches 
: 
: 
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YOU CAN 
! RELY on 


— Ge 
} “7jeville 











WHEREVER YOU LIVE, you rec- 
ognize this view of San Francisco, a 
city famed for its beautiful bridges. 
And San Francisco recognizes the 
Leece-Neville Alternator...it is 
doing a great job there every day on 
cars and trucks of several utilities. 


This is just one of the many places 
where you will find L-N Alternators. 
They’re in Allentown, Amarillo, 
Portland, Montreal and hundreds of 
other city and rural utilities, large 
and small, here and abroad. 


More than seven years of reliable 
performance on thousands of cars 
and trucks has earned this wide ac- 
ceptance of the L-N Alternator as 
a replacement for the conventional 
d.c. generator. 


Because the L-N Alternator delivers 
25 to 40 amperes at curb idle, bat- 
teries stay charged, vehicles keep 
rolling, crews stay on the job. L-N 
Alternators have ample capacity to 





L-N Alternators 
proved by performance for over 7 years 





EWING GALLOWAY 


Recognized Everywhere... 


handle a big load of accessories... 
up to 95 amperes on 6 volt systems; 
to 180 amperes for 12 volt. With the 
L-N Alternator System, two-way 
radio is suter and clearer. And 
maintenance and operating costs 
are much lower. 


By attaching an L-N Transformer to 
the Alternator, 110 volt power is 
available. Your crews can plug in 
soldering irons, flood lights, electric 
drills and other portable power tools. 
Send for special Transformer folder. 


You can rely on L-N Alternators to 
go on delivering top performance 
year after year with only routine 
maintenance. Transferred from car 
to car, many L-N Alternators have 
run 500,000 miles and more. 


Be sure to specify L-N Alternators 
on your vehicles. For all the facts, 
write The Leece-Neville Co., Cleve- 
land 14, Ohio. Custom-Engineered 
Electrical Equipment Since 1909. 















New General Electric Fluorescent Luminaire 
Introduces A Brighter, Broader Light Patter: 


bs 


FORM 206 LUMINAIRE is shown mounted 
on G-E aluminum pole. The modern design 
adds beauty to the streets of any city. 


Form 206 Maintains High Light Outpi ° 
Despite Temperature Changes 


Now General Electric engineers have made possi! 
the finest whiteways in the world with the devel: 
ment of the new Form 206 Fluorescent Luminaire. | 
high light output is held constant throughout a br. 
range of temperature, maintaining the lighting eft 
tiveness in any weather conditions and throughout 
hours of the night. The new six-foot “Rapid Star 
G-E fluorescent lamps are designed specifically { 
outdoor operation. They require no starters, have » 
starting flicker, and light within a second after bei 
turned on. With its broad, bright light pattern, p 
ticularly effective on wet pavements, the Form 2: 
Fluorescent Luminaire sets an entirely new standa: 
of modern street lighting. 

NEW EASY INSTALLATION. Designed for spee:.. 
simplicity, and economy of installation, the Form 
2006's bracket is an integral part of the fixture. There 


are no guys, trusses, or supports. The entire unit, 
including bracket, weighs about 100 pounds, and is 
less than seven feet long. 


NEW MODERN APPEARANCE. Because all wiring 
can be internal, appearance of the new Form 206 can 
be free of unsightly wire loops. The Form 206 Lum- 
inaire can house its ballast, eliminating pole mounting. 
Natural aluminum housing and clear plastic globe in 
simple, clean design make a dramatic, modern addition 
to any city’s main business streets. 

NEW ECONOMICAL MAINTENANCE is assured with 
lamps rated 7500 hours for long, economical service. 
and the elimination of starters. A completely enclosed 
plastic globe minimizes the effect of water, dust and 
dirt. Hinged at one end, it swings down and remains 
in position for fast easy servicing, when necessary. 


FOR MORE INFORMATION contact your nearest 
General Electric Sales Office or write for Bulletin 
GEC-963, Section 452-133E, General Electric Co.. 
Schenectady 5, New York. 


Goa can ud your confidence tn 
GENERAL @@ ELECTRIC 





